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PRINCIPLES 


OF 


PENAL LAW. 


Cc H A P. I. 
0 „ the Origin of Legi Nation. 


H E mutual dependence of man- 
kind upon each other is neceſ- 
| ary to their mutual preſerva- 
tion; and the conſciouſneſs of this neceſſity 
is, in the firſt formation of ſocieties, the in- 
ſtinctive principle of union. But reaſon co- 
operating with inſtinct carries the aſſociation 
ſtill further, and points out᷑ the inſufficiency 
of a ſtate merely gregarious. The unlimited 
enjoyments of Individuals are found incom- 
patible with the exiſtence of a collective 
Body; rules of conduct and covenants are in- 
troduced ; and the moral duties of benevo- 
lence, juſtice, and adherence to compacts, . 
: become 


155 


2 PRINCIPLES: 


become as evident to human as 
as they are eſſential to human e. 150 


Here che commences- the obligation. of. 
9 laws: the impulſes of appetite ceaſe 
to be the ſole motives of action; power is 
no longer the meaſure of property; and 
the natural herd is refined into a political 
government. Legiſlation is inſtituted; and 
the baneful exceſſes of the — are ſub» 
jected to various modifications 
Magiſtracies are eſtabliſned; and the pro- 
mulgation of puniſhments is ektended to All, 


by the common conſent of All, for the be- 
. of All. 


1 thas 5 it is, chat Fry 2 of civil li- 
3 is eſtabliſhed on the aggregate of thoſe 
Portions of natural liberty, which are given 

up by the conſtituent members of ſociety. 
But it is not to be ſuppoſed, that this effect 
is inſtantaneous: I ſhall hereafter have c- 

. cation to ſhew, that the infancy of civiliza- | 
tion is tedious, , and its progreſs towards ma- 
turity ſubjected to many difficulties. The 
gratiſication of private reſentment, and the 
purſuit of private ſatisfaction, are at firſt the 

tote objects of criminal proceſs ; and the of- 
7 | — fended 


OP PENAL LAW. 3 
fended party is his own avenger. It is long, 
before the ſelfiſh paſſions are ſoftened into ani 
habitual acquieſcence in the general diſpen- 
fations of Law; before injuries to individuals 
are conſidered, and made puniſhable, as in- 
juries to the ſociety at large. This change, 
in which the public intereſt is recognized to 
de the great end of penal juriſdiction, though 
founded in reaſon, is contradictory to the 
moſt active propenſities of human nature, and 
nn is ſubmitted to with nnn 


FE is ſeven this aſſumed edo of improved 
civilization that I am now to proceed, 


& 2. To what extent the authority of 


legiſlative — may be carried, and 
how far the obedience of the ſubject is de- 


mandable, are queſtions of ſpeculation, which 


the temperate diſpoſition of modern govern- 
ments hath rendered rather curious than uſe- 


ful. It is ſufficient to obſerve, that every 
cauſeleſs or unneceſſary reſtraint of the Will 
is an infringement of that political freedom, 
to which every member of ſociety is entitled; 
and poſſible cafes may certainly be propoſed, 
which no authority on earth can juſtify.— 


B2 Phalaris 


« - . PRINCIPLES; 


Ron 9 licet imperet, ut fis 

Pal Iſus; et admot6 dictet perjuria dase, nn 
Summum crede nefas animam præferre 1 Fe 
Et proprer vitam vivendi perdere cauſas. __ 50 . 


The accompliſhed Athenians enacted, chat in 

ſieges the aged and infirm ſhould be put to 

death: an Engliſhman would not think him 

ſelf compellable by any Law to plunge the = 

poniaxd into the boſom of his helpleſs Father. 

The ſame Athenians in the height of the 15 

moſt refined effeminacy conſidered the Exp 

ſition of their children as a practice juſti a- 

ble, and blameleſs; and 80105, the moſt en . 

brated of the Sages of Greece, gave to 1 EAN 5 

ſacred permiſſion of law. Among the 8 Par- 

tans this unnatural ſpecies of murder Was : 

conducted by a ſtate-· committee, s = 

to determine, whether the child were proper 

to be reared, as likely to become uſeful to 

the. community; or to be deſerted, as of an | 

.infirm, and unpromiſing conſtitution. - Vain 55 

were the ſmiles of innocence, and the cries 

of f helpleflnels Fg "noon has: murdered na- 
to 2160+ 1 *** 13 50 : 
5 viii. 81. 25 


— 9 — of habitual prejudi, ces is . a = | 
which I" frequently recur to the Reader in the courſe... 
of che following enquiry. Plutarch, the humane, good- 
natured Plutarch, recommends it as a virtue in Attalus, 
that he 8 all his own 3 in order to leave the 
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| tural affection; and the Babe was banden 
by its Parents to the Mercy of Wolves and 
Bears. The hearts of modern mothers _ 
at the idea. „ 
2 III | , 
F 3. As to the more confined aalen in 
to what degree puniſhments, may be carried; 
or how far a Man may ſubject himſelf and 
his fellow- citizens to the infliction of pains, 
the loſs of honors and property, the horrors. 
of impriſonment, and the deprivation of life: 
the anſwer may in ſome meaſure be collected 
_ thoſe writings of Divine authority, to 
which 1 ſhall hereafter refer :' At preſent ijt 
2 be ſufficient to appeal to the unwritten. 
law of God imprinted on the heart of Man; 
to that natural ſympathy better felt than ex- 
preſſed, which forbids us to give unneceſſary 


crown to the fon of his brother Eumenes ; Genalizing i in ; 
this manner his gratitude and affection to Eumenes, Who 
had left him his heir in preference to that ſon. : 


Perhaps (fays Mr, Hume) by an odd . of 1 5 


cauſes, this barbarous cuſtom N contribute to render 


thoſe times more populous, By removing the terrors of 
too numerous a family it would engage many people in 
marriage; and ſuch is the force of natural affection, that 
very few in compariſon would have reſolution enough, 


when 1t came to the point, to carry into execution their : 


former intentions. China, where this practice ſtill pre- 
v ails, is the moſt populous country that we know. 


Eſffays, 4˙ p. 218. 
B 3 Pain 


$ 6 PRINCIPLES 

; Pain to each other; or, in fuller words, to 
extend the ſeverity of puniſhments beyond 
-what is efſentially neceſſary to the preſerva · 
tion and morality of ſociety; general terms, 


of which a definition will OL from the 
eee detail. Lag ; hw 1 


Sete epunihaente a are to be? and 

7 — as founded On, and limited by, firſt, 

natural Juſtice ; ſecondly, publie Utility: 

and it will be ſhewn, that, in the purſuit of 

thoſe great ends, Wiſdom and Merey ſhould 
8 e in en 


Ye 


wh | 4 491 11439 
"FF 
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H E prevention of eines Would 
1 be the great object of the Law- 
rer $i abit duty it is, to have a ſevere eye 
upon the offence, but a merciful inchnation 
bs the offender. It is from an abuſe of 
language, that we apply the word «+ Puniſh- 
* ment“ to human inſtitutions : Vengeance 
belongeth not to man. Criminals, laid Plato*, 


Do Legibus, p. 977. 5 
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ure puniſhed, not becauſe they have offendel; 
for what is done can never be undone: but 


that for the future the criminals themſelves, 
and ſuch as ſee their puniſhment, may take 


Warning, and learn to ſhun the allurements 
of vice. A Meti Suffeti, inquit Tullus, ſi ipſe 
'« diſcere poſſes foedera ac fidem ſervare, vivo 

2 diſeiplina a me adhibita eſſet: nunc, 

i quomiam tuum inſunabile ingenium eft, Tu tuo 


: < fupphicto doce humanum genus ea ſuncta cre- 


86: dere; quæ a te violata ſunt.” It is the end 


then of penal laws to _—_ not to ee 


§ 2. But let not for thi motel the 4 


verity of the penalty be augmented in pro- 


portion to the increaſe of the temptation; 
which is a cruel and miſtaken policy. 


AVAui vi rapuit, fur improbior videtur *."" 


_ "Such was the maxim of the Roman law, 


which puniſhed the open, daring thief with 


W and the pilferer by fine only. The 
Engliſh law, adopting a leſs equitable idea, 
hath made it death / to take privately from 


the pocket a hankerchief, or other thing of 
the value of e e eee but * e Gig 


* Lhe Hiſt. ca 9 
ff. 4. 2. 14. 12. : 8 Eliz, . 4. 


B 4 (below 


1 -PRINCTPLES 


(below the degree of robbery by putting in | 
ear) committed openly, and avowedly on the 
Peron, to any extent, and even in a dwelling- 
houſe ar out - houſe, under the value of forty 

| Billings, is 8 wm tho Honeftr wah r 
w Under ths ah . ot en 
juſtice it is made h only a tranſportable of- 
fence, to aſſault anather with an offenſive 
weapon, or by menaces, demanding money, 
goods or chattels, with a felonious intent to 
rob: whereas by another ſtatute it is death 
without benefit of clergy, merely < to; write 
an anonymous Letter, ſigned with a fictitious 
name, demanding moneys: hh or . 
2 wipahle thing” FH SOLOS 16 +1 


$ 3. The cuniſhwans ſhould be propor- 
8 to the flagitiouſneſs of the crime; but 
ni flagitiouſneſs of the crime diminiſhes in 
proportion to the facility, with which it may 
be committed * : for that facility in general 
| couſtirure the degree a the temptation. 
vt W. ere 
© 1 Hink, P. C. 7.9. 5 . 
e 9 Geo. J. c. 22. cod 
By the flagitiouſneſs of a crime, 1 mean its abſtrac 
nature and turpitude, in proportion to which the crimi- 
nal ſhould be conſidered as more or leſs dangerous to ſo- 


FEY And ſurely, in ths eye ot the Lawgiver, who as a 
1 Mar, 


89 
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Mere I to loave the ſupport of this poſition 


0 the internal evidence of its own truth, or 

0 the more unafſiſted dictates of moral ſenti- 

ment, it might appear perhaps preſurnptuous 3 
. becauſe contradictory to the moſt ingenious 
and e e on * law _ oc 


— 8 4 5 + 01 26 2 54 % 1 * 9 


Lo 26h: The ee 0 our runes in certain in- 
L — (ſays that ! writer) ſeems to be ow- 
. ing to the eaſe with which ſuch offences are 
„ committed.“ Again n. It is but reaſgn- 
e able, that, among erimes of equal maligni- 

ty; thoſe ſhould be moſt ſeverely puniſſied, 
_-$ which a man has the moſt frequent, and 

t eaſy opportunities of , committing; which 

cannot be ſo eaſily guarded againſt as others; 
and which therefore the offender has the 


4 ti zeſt inducement to commit: accord- 


2 


5 1 ok 2 3 for ihe imbecillitics of man- 
> kind, the abſtract turpitude of the offence decreaſes in 
proportion to the inducements which e influence 
the mind of the offender, ''- 
Det le triomphe de la Liberté, lorſque les loix crimi- 
nelles tirent chaque peine de la nature du crime: tout 
Parbitrairę ceſſe; ; la peine ne deſcend point du caprice du 
legiſlateur, mais de la nature de la choſe z et ce weſt pas 
homme qui fait violence a A  Phomme. | 
, . Efprit des Loix, xii. 4. 
1 See the Commentaries on the Laws of England, b. iv, 


1 
Pak l 16. 


3 „ 


0 0 P R/T N C A- P L E 8 


ing to what Cicero obſerves, fe 
_  animadvertenda. Peccata maxime, quæ diſi- 
& cillins pracauemur. He — proceeds 
40 ſeveral Examples, on which it may be ſuf- 
fcient to obſerve, that when it is made 
. Capital. for a ſervant to rab his maſter” in cer- 
tain caſes, which extend not to a ſtranger 
- committingtheſame offence againſt indifferent 
perſons; and, when © it is a ſpecies of treaſon 
or a ſervant to kill his maſter, or for a wife 
te kill her huſband, which act in others is 
only murder; we are not in thoſe caſes to 
 fuppoſe the frequent opportunities of petpe- 
trating the offence to have excited the peculiar 
ſeverity of the law. The malignity of the 
act is the true meaſure of the penalty; and 
that malignity is in theſe caſes aggravated by 
the groſs breach and flagrant abuſe of do- 
meſtic eme, P, Cicero _ Cy faid, 


21650 on wil Hig Nr 
* „ Orat. pro. 88 bes” 0. 40. 0 . 
91] © Commune off bot malum, communis metus, communt pe- 
itilum. Nalle ſunt oceultiores inſidiæ, quam ee que 2 
in ſimulatione officii, aut in aligus 7 itudinis nomine. 
aun, gui palam oft adverſarius, facile cauende vitare 772 is. 
oc vero occultum, inteflinum, ac dameſticum malum,, non 
mode non eriſtit, ver um etiam opprimit, anjequam pro icere 
4 Wc explarare Poturris, 4 
Cic. in Verrem, II. I. i. c. 15. 1 
K. Upon this principle, by a declaration of Lewis the 
F A. P. 1724, Le vol domeſtique ſera puni de * 
211 11S 


cc e * ITY ; a 
3 5 9 LE te os r ei 6 Ga FER wy A * 8 
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2 ea ſunt animadueriends” feccata maxime, 
ae difficilkm? pracavemur : but the learned 
Commentator ſhould have cited alſo the con- 

text, which ſupports the very principle for 
"which I contend; . ad eufus enim fidem ali. 
e guis confug iet, eum per us fiders læditur cui 
1 ſe tommmuſerit ? tecti eſe ad alienas poſſumus; 
Pocium cavere- qui poſſumus ? quem etiam ſi 
metuimus, ju 10 Mei lædimus:— Nam neque 
—— Jerè ni amico: 

4 oredit ni ei quem Klan purat. "Perdiriffmi 
. oft 1g4tur hominis, fimul et amicitiam diſſalvere, 
1 er 3 . KAR TR non er 18 _ 
it e, e £ 


$ 4 


a 8 ti "wt Nin, « that ana pe- 
1 ought to be fen in proportion to 
the outrage of the crime, and & not in pro- 


portion to the temptation which miſleads the 
9 mind of the criminal;“ I would by no means 


infer, “that the penal ſanction relative to every 
1 particular offence ſhould be mitigated in pro- 


portion to the facility innen that offence 
may be committed.“ 


This was only che W e gere | 
Lewis the IXth, A. D. 1270, whi anche 


as a ſpecies; of treaſon, <« Hons, Fm il fax cha 2 foe 
Saignour, et il eſt à ſon pain et a fon vin, il eſt pendable ; 
car c gſt maniere de trubiſen. - e 103. 


Political 


PRINCIPLES) 


Polit ical ate eels 
rather tban of theory. And the hiſtory of 
every ſtate will chew to us, that in ſome caſes 
the emergencies of ſociety make it expedient 
to place great ſeverities : in oppoſition toĩ the 
ſtrongeſt, temptations; that in others it. is ne- 
ceſſary to puniſh the offence without apyire=1 
ſearch into its motives; ; and that in every caſo d 
it is impracticable for Lawgivers to aſſume 03 
the divine attribute of animadverting on the 
fact, only according to 195 internal malice; of 
the intention. Wy e bas r 10092916 


5 


$7! _— ;h 'i8! 18814 


The Niet) be ho TT 1s tt ſuprems 
lawlof policy: and when Legillature 13 thus 
neceſſitated in any degree to deviate from the — 
principles of Juſtice and, humanity, We muſt 
ſubmit to the deviation merely as to an oc SID 
caſiohal reſult from the imperfections of 1114 
our nature. But the principles of > 
and Humanity are unchangeable: and to 
thoſe principles 1 appeal, when I controvert 
the poſition, 5 that among crimes of equal 
malignity, thoſe ſhould be moſt ſeverely pu- 
niſhed»which the offender has the ſtrongeſt. - 
inducement to commit.“ A poſition ! Which, 
if generally eſtabliſhed, would lead to ſangui- | 


bu ang cruel CONTENTS, 


Ss. « That 


ob PE NAL. LA 13 


„ ie erte Legiſlature th * the 
inflietohs of whatever degree of ſeverity: i is 
neceſſary for the prevention of any particu- | 
lar erime; is alſo a poſition, which, when 
offered without limitation, I conceive to be 8 
both morally and politically. falſe. {It- is ea 
pretenceꝭ which, if once ſuffered to hurry\1 us 
beyond the bounds of N is RR |; 
to no other retreat. 

al ö Sen 

85 6. When the right of Wang nature 
are not reſpected, thoſe of the citizen * are 
gradually diſregarded. Thoſe æras are in 
"hiſtory found fatal to Liberty, i in which cruel 
puniſhments predominate. Lenity ſhould be 
the. guardian of moderate governments: N 
vere penalties, the inſtruments of deſpotiſm, 
may give a ſudden check to temporary evils . 
but they have a tendency to extend them- 5 
ſelves to every claſs of crimes, and their fre- 
queney hardens tlie ſentiment of the people. 
ue loi Figoureuſe produit des crimes. The ex 
ceſs of the penalty flatters the imagination 
with the hope of impunity, and thus becomes 

an advocate with the offender for the ebe. bg! 
trating of f the offence. | eg 


þ * 
* . wy 
L - # © "_— 
A 
: he 
*. 


* tenters, fuſtian from the plemhing. 
ture, knew the law to have. aſſi 


4 PRINCIPLES 
The convicts, who have ſtolen * cloth fro 


33 


ground, or a lamb from their landlord's paſ- 


gned death, 


without the benefit of clergy, - to each of 


their offences: but, in the depth of ignorance 
that common humanity would recoil. at the 
idea, and they relied for their ſecurity on the 
FT of ac to e the law. 9 2 


a: bs . 
3 7. Legiflators Hevld chen remember, 


chat the acerbity of juſtice deadens its execu- 
tion; and that che eee! of human cor- 


vuptions proceeds, not from the moderation 
of puniſhments, 1 from the impunity of 
n 


Ny 8. In che promulgation of every. gay 
1 let the lawgiver expoſe himſelf to 
eel what wretches feel; and let him not 
ſeem to bear hardeſt on thoſe crimes, which, 
in his elevated ſtation, he is leaſt likely to 
Aa « 87 les 1 3 2 en ar ths dans 


l 22 Car. II. c. 25. & 3. 
4 Geo. II. c. 16. and 18 Geo. 2 
. De PEfprit, . ii. p- 68. 


« nite, 


OF PENAL LAW 18: 


— d eſt que le Der re. 
; 40 lb tan dale tes "Wd 


II n'en et pas 


4 zinfi dans les republiques; les loix ſont tou- 


jours douces, parce que celui qui les établit, 
y ſoumet. If this reaſoning be founded 
in truth, it furniſhes a mortifying inference, 
that men are naturally cruel, when + can. 
be ſo with mn a U 


ac 00 nis 


§ 9. Penal "TY are to check the - 
wickedneſs; but not to wage war with the 
natural n of Wo male | 


I. 3© wo 4 1 1 % ? s he 


-1<Coliitity'r to / this vetnciphs is dd 8 e 
which) TY: pm. amm t of infatmy 
% iauqn eoidence 


t 21 James I. c. 27. which recites, © That women, 
delivered of ee. — pert to avoid "thely ſhame, o_ 
eſcape puniſhment, do fecre , and conceal the 
3 children, aledging, if de child or children be 
afterwards found, that they were born dead; where- 
as it falleth out 2383 (although hardly it is to de 

proved) that the faid children were eee, by the ſaid 


| 23 For the prevention of this miſchief, it is here- 


by enacted, 4 That in every caſe the fuld mother ' ſo _ 
fendling ſhall ſuffer death as in caſe of murde 


er, EXC 
ſuch mother can make proof by one witneſs at the leaſt, 


that che child, whoſe death was by her ſo nnr 
concealed, was born dead.“ 


The modern expoſition of this ſtatute is a good in- 
ſtance, that cruel laws have a natural tendency to their own 


diſſolution in the abborrence of mankind. It is now the con- 


Anas: — of che courts to * that the body as 
IH the 


e, qui les ordonne, 


A 


1 FARIN IEE A 


evidence. of murder, compels unhappy wo- 
men to break through the becoming pride 
and modeſty of their ſex, and to be the firſt 
officious publiſhers of their own ſhame. Harſh 

is the ao pay of treaſons a, „ which fub- ; 


«x 4 , 5 1 + 8 4 2 
.: LE : * os | "> 7 8 g 


the child dv be "OY bie yt conviction can 7 hn 
; and, if it ſhould happen, that the mother had any - 
child- bed linen, or other preparatives in her poſleſſion, 
jor to her delivery, it is generally admitted as a proof, 
at ho concealment was intended.” Moreover, it is tiot 
al to require ſome degree of evidence that the child was 
ally born alive, before the ungenerous preſumptio 
that ha mother was the wilful author of the death of 
ney : born infant, is permitted to affect her. Theſe barbs 
deviations from the harſh- injunQtion * the ſtatute _ 
aur amounted to a tacit abrogation of it. 
The expreſfions of the Swediſh Law on this fubje& are 
ſevere—* Mulier impudica, quæ ex illegitimo con- 
Alte uterum geſtat, nec hoc ante partum aperit, latebras 
quærens quo furtim enitatur partum, ct deinde abſcondit, 
percutiatur ſecuri, et in pegmate comburatur, non attento 
pretextu mortuum vel ante juſtum terminum editum fuiſſ- 
There is a law to the ſame purport in France; Which 
may alſo be found in the .O ervations on the ancient 
ſtatutes,” p. 425; 2 I find that it is ſtrictly enjoined by 
an ordinance of III. and by a declaration of 
Lewis XIV. to Ty — iſhed once in . three ment 
in all the pariſh churches. 
| Code penal. Paris, 1785, gro. titre 29. 


* * D. 1689, Eady Liſle and Mrs. Gaunt were con- 
victed of high — and executed: the former for 
harbouring a diſſenting prieſt, who had been congerned-in 
the Duke of Monmouth's rebellion; the latter for giving 
refuge to another rebel, on whoſe eviderice, voluntarily 
offered, the conviction was WIG The man was par 


"cone" 


"L 


4 
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jeg to that ſentence full of horrors the ſon, 
| huſband, and father, for the protection given 
to the wife, parent, and e 


The laws of Japan oblige the perſon 3 ace 
cuſed to give an anſwer to the accuſation ; if 
his anſwer be falſe, he is puniſhed with deaths 
This is a violation of the firſt een of | 
pry ſepa 


8 10. te; 1s one of the RT RY imp 
fections of legiſlatures, that they are neceſſi- 
tated to aſſign the ſame name and penalty to 
whole claſſes of crimes, each of which differs 
from the other by an infinite variety of un- 
ſearchable circumſtances. Vet ſome offences 
ate ſo intimately, and ſo undiſtinguiſhably 
claſſed in their nature, that it is difficult to 
conceive any poſſible reaſon for a a in 
Weir puniſhment. 


4 


| pes for his treachery ; 4 ſhe was burned alive for her 
charity. 


I make no obſeryations on their reſpeive trials; be- 
tavſe the proceedings of bur criminal courts, at this æra, 
are ſo diſgraceful, not only to the nation, but to human 
nature, that,” as they cannot be diſbelieved, I with them 
to be bureed 2 in oblivion. 


See Hume's Hiſt: vi. 38 s Baumer! i. 6494 


* W a On 
"ids of De n coin 
mated by proclamation, Gb * Sb 
 ruption of blood; which is ſaved * by ſpecial 
' proviſo in the offence of cyumorſeiting the 
_ eutrent coin. of the kingdom. ' Again, it 8 a 
 clergyable 1 Heh to eſtroy" or 
friars: but it is death to r the fame 
_ offence on the bridges of London, Weſtmin- 
fer, or Putney. There is a ſimilar unac- 
 eountable diſtinction between priſon 
convicted of petjury, or or committed for en- 
tering black; lead mines with intent to: ſteal; 
and ſuch as are convicted of, or committed 
for any other offence: within clergy. God 
forbid, that I ſhould infinuate a neceſſity to 
drag all this variety of diſcordant inſtances to 
the fame. bloody line of uniformity: Fheir 
cruelty appzars to me equal to their incon- 
- fiſtency; and it would not perhaps be difficult 
to prove their folly equal to their cruelty. 


* 
* 
J 
* 
ol 
* 


_& 11. . Laws made on the ſpur of the oc- 
caſion, mould have a ſhort and limited dura- 


TJ" 1% @ 


1 Faſter, 82145 
„err. and F& 9M; III. e. 29, es 
e. II. c. 25. 


% 
2 


* 25 Geo. II. c. 10. * ä 
. | tion ; 


3 1 nn in the ons PROS AN it will 


be ſaid; © magis ſtale * n 12 
rectam mme, 


e ſleat 4 hawk; and 


tians :; or to wander, being a ſoldier or ma- 
kriner b, without a teſtimonial under the 0 
Bf a re | | 
: js 12. Obſolete an} uſclef ſladyten ſhould 
: breast for they debilitate the authority 
of ſuch as ſtill exiſt and are neceſſary. Neg- 
lect on this point is well compared by Lord 
HBacom to the cruelty of Mezentius, who left 
2 "OE 1 to | mans in Tay: arms ve the dead. 


 Perfonscattying cubjes © acl the notthart 
— or giving black mail for protection, 
Jailers forcing priſoners to become approv- 
ers i, Maſons confederating to prevent the ſta- 
tutes of labouters*, | Porveyors in certain caſes? 


5 Eliz. c. 20. p. 23. See the declaration of Lewis XIV; 
contre les Bohemiens, et ceux qui leur donnent retraite. 
Code penal. p. 1 14. 


30 His. e. 1). 43 Eliz. c. 13. 
BEI. 40... * ien VI. c. 1. 
72 Ed. I. Stat. iii. c. 1. | 
DES 5 oe though 


ro 


a Fab to aſſociate one month with Egyp- 


20 PRINCIPLES 


though purveyance is aboliſhed, are ll capi⸗ 
tal offenders: and none ſhall bring pollardz 
and crockardz (which were e coins of 
baſe metal) into the realm, on pain of for- 
feiture of life and goods . The alterations 
in our government have rendered theſe par- 
ticular proviſions totally ineffective; but there 
are other obſolete ſtatutes, which exiſt, the 
poſſible inſtruments of miſchief "I The: viel 
of. a an nen IR | 
8190153 K 21 706 "ns Gy 32 2. DOE 
8 wy . OT SAY Nhat Br a mk a6. 
cumulate, and. become complicated, in pro- 
portion to the increaſed riches of the ſtate 
and to the ſecurity. given to the liberties, lives, 
honours, and properties of the people De- 
ſpotic ſtates admit a ſimplicity of legiſlation, 
the forms and principles of which depend on 
the caprices of a weak and ignorant Monarch, 
whoſe breaſt i is the repoſitory of precedents : 
but it ſhould. be the primary object of free 
governments, to have the outlines of their 
privileges fixed and determinate. When the 
laws for this purpoſe are explicit, it is 
duty of the Judge ſtrictly to conform to them; 
when they are otherwiſe, it is the immediate 
duty of the Legiſlator to aſcertain them, e 


+ 27 Ba. L ex Rot, in Tun. 885 
It 


or PENAL | LAW. 


59 18 1 5 2 * 


* not therefore ſufficient, that a 1705 
cißon of the fact be guarded from the influ- 
ence of fear and affection: the achudication of 
the law ſhould be a certain conſequence of 
that deciſion. But, when the penalty pre- 
ſcribed bears an evident and exceſſive diſpro- 
portion to the offence, the humanity of the 
Judges will be intereſted in the evaſion of it, 
« et magis valebunt acumina ingeniorum, quam 
auctoritas legis h.“ And this is a conſidera- 
tion, Which, excluſive of every motive of 

humanity, ſhould induce the lawgiyer- care- 
fully to diſcuſs the different modes of puniſne 
ment, as applicable to the ent . end 
af. dme e 855 bei zeinofto 


& > * 5 
— : * Ti * „ „ FJ 4 & 
* ” by 1 — 


e the F aft 4x Death. 


6 ty r Ti is | impoſſible to read, Ta hiſtories, | 

: of executive juſtice In. different g- 
vernments without ſhuddering at the very 
idea of thoſe miſeries, which men, with un- 
relenting l have deviſed for each 


1 5 5 M Bac. 96 Augm. n | 
C 3 otter 


—_ 


PRINCIPLES 
In ſome countries it hath been 


ot 8 TR ITY 
to Tur up cri inals in the warm ſkins of 


heaſts, and in this condition to expoſe them to 
wild dogs; in others the limbs are torn afun- 


der by horſes; in others recourſe is had to 


crucifxions, 'barnings,” boilings, flayings, 


famiſhings, impalements, and other modes 
of deſtruction, equally Haring) to 7 N 


mob humanity. n N 


* N 


ag: fg 20 
„ * Merdful hes. 


& Thou rather with thy ſharp and FSA vot 
66 Split'ſt the unwedgeable and gnarled oak, TT 
, Than the ſoft myrtle : O but, man, 1 man, 
e Preſt in a little brief authority 0 = 
*« (Moſt ignorant of what he's moſt aſſur d. E be 


« His glaſſy eſſence) like an angry ape, 


40 Plays ſuch fantaſtic tricks before high heaven | 
0 As make the angels weeßd ! | Ng IDLE: 


1 12. This imputation of. tyranuy and 


. cruelty hath. at different periods. been appli- 
cable to every government, of which we have 
any authentie hiſtory. Livy, in reſpect to 


his countrymen, hath endeavoured to eſtabliſh 


a different inference in his account of the 
N. puniſhment of Metius Suffetiusk ; Exinde, 


* duabus admotis guadrigis in currus carum : 


| Sh Are, Meat for Meal, . 81 


„ adiſtentus 
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vs. diftentus illigatar Metin ; ueinde in diverfurs 


% iter equi cuncitati, laberum an utroque Curru 


* corpus, gud inbæ ſerunt vinculis membra, por 
amet,. - Averttre omnes a fan freditate 


«4 ſpeBtaculi. vculos. Primum, wtimunque' illud 


* 


4 ſapphcium apu Romanos-evemph Parum me- 
| i moris legum hamanarum fuirʒ in aljis gloriars 
= herr, nulli gentium mitiores practiſe penas. 
We know that national benevolence -ought to 
be the concomitant of national liberty, and 
are therefore inclinable to give credit to this 
affertion but it will not be found in any de- 
gree teconeileable to the united reſtimony of 
many other Hiſtorians. The modes of capi- 
tal puniſhment, uſed by the Romans, were 
at leaſt as numerous, and as exceptionable, 
as thoſe of other nations. The head of the 
male factor was in ſame caſes faſtened within 
the furca, and in this attitude he was whipped 
tb death; and this was diſtinguiſhed by the 
name of ® ſipplicium more majorum. In other 

6 Caligula curatorem munerum ac venetionum per 
continuos dies in conſpet!u ſus catomis verberatum, non i 
occidit, quam offenſus putrefa#?i cerebri odore, 

| Sueton. in vita Calig. c. 27. 
Cudicillus præripuit Nero, legitque fe hoſtem a ſenatu 
Judicatum, et queri ut puniatur more majorum : interroga- 
_ wvitque quale Mt id genus poenc. Ei cum comperifſet, nudi 
| hominis cervicem inſeri furcæ, corpus virgis ad necem cædi; 
conterri W adegit. 
Sueton. in vita Neran, e. 49. 
C + | caſes, 
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caſes, as in the execution of Antigonus, the 
whipping terminated in beheading o. Cxuei- 
Hxion, Tags fervile Jupphicium, Was in unn 
during many centuries, and firſt ab Ogate 
by Conſtantine; the ſentence alſo inflicted | 
whipping, . verberg intra auf extra Pomerium, 
"arbare Melle fuſpendito*,”* The criminal was 
naked in the execution of theſe different 
pu niſhments,” Parrieides ꝰ were ſewed up in 
a leathern ſack, with an ape, a cock, a ſer- 
pevt! and a dog, and ſo caſt into the ſea; It 
Was alſo uſual to cover ſome offenders with 
a mantle dawbed over with Piteh, and then 
to ſet / fire to it; Cogita, inquit Seneca %, lam 
lacan alimentis igneis illatam et intettam. The 
Emperors introduced a puniſhment called 
8. Serr &-diſſettio % Damnatiq in gladium, or 
"ſentence to the püblie combats, and dam- 
natio'nd be eferas *, +, were alſo frequent; andthe 
latter appears to have been very” fatal to 
offenders; „ preclara ædilitas! ! ſaid Cicera, 


unus Leo, een Betten 5 
* 1 1411003 48 J Honor 5 


Dion. 1 3 EE Fei oc 
218 ” 1177 AT 4 
15. I Ie: I. i. & Val. Max. 14 871 5 3 1 
10 a Cujns fupplitio non debuit una purari ins 
T2 Simia, ner ſerpens unis, nec culeus unus. * Ln. 


cc alto, Dig. 48. ad Leg. Pomp. & Cic. Orat. * 
7 Roſcio. 11 


Ep. 14. * Sueton, in vita Calig. e. 27. 
5 D 48. 19. 11. 3. 


Theſe 
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- Theſe ervelties were founded on thetwelve 
takes of the Decemvirs, and were contrary 
to the republican ſpirit. Accordingly by the 
Poręian law, made in the 454 year of Rome, 
by Porcius Lecca the Tribune, it was, ordain- 
ad, that no Citizen ſhould be put to death. 
This exemption was in the extreme of lenity, 
and erroneous in its foundation. Ene exe- 


Laa are in all ates peealary's.; 


F * y xr 8 but * $i} 
reſult of abſolute neceſſity, can authorize the 
deftruRioniof Sen auß wt mh bandes. 
n ane 

11 The i Aiction of Death 3 18 * chaos to 
be conſidered, in any inſtance, as a mode of 
puniſhment, but merely as our laſt melan- 
_ choly reſource in the extermination of thoſe 
from ſociety, whoſe continuance among their 
fellow-citizens is become . inconſiſtent with 
the public ſafety, A ik 


$ 4. We may pronounce it then contrary 
both to ſentiment and morality, to aggravate 
capital executions by any circumſtances of 
terror or pain beyond the I. — 
| ble from a en death. 1 8 855 
The 
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The puniſhment of the murderer after 
tryul and convition/ was by the Atheni 
left to the relations of the deceaſed, who 
might put him to death if they thought 
proper; but they were not permitted to uſt 
any degree of torture, or to extort money i; 
Excellent reſtrictions]! which taught the pro- 
ſecutor to ſdek juſtice, not revenge; in wrath 
to remember mercy; and to feel leſs, what 
he in his own intereſts had ſuffered, than 
what the Offerider wan about to eon oh 


N OUT RON ong the Jens Ibelgive 
wine mingled with myrrh to the male factor 
At knie time of his execution; in order as it 
3s fald; to cauſe Auel and deaden the ſor 
Ability of fie pain. to 0 i a9 dem 
nf zugt. att 
N sd che following Kae Sol -the 
nin Sratestryals. Hugh Peters, being 
ky ee on a ſledge to the ſeaffold, was made 


Lone SEN 215M in 1 
„Bae hach given a full-eaplanation 5 mis 
ky which ordered the murderer, if put to death, to be 
executed in dae diſtti®, or pariſh'of the deceaſed; n | 
r rener S- Weg: e ſeguitur in lige usenet . n. 
< gib verbis ee non licere flagris cadere homi- 


s cidam, vincire, la mare, lacerare ora, manus, populari ten- 


ora raptis aur ibus, ct Pet. Leg. Att. P. 611. 
er Orat. adv. Ariſtoc. p. 40. 


I 
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to fit therean within the rails, to behold the 
execution of Mr. Cook. When Mr. Cook 
was cut down, and brought to be quartered, 
Col. Turner ordered the Sheriff's men to bring 
Mr. Peters near, that he might ſee it; and byt 
and bye the hangman came to him all be- 
ſmeared in blood, and, rubbing his bloody 
| Hands together, he tauntingly aſked, (Come 
how do you like this work, Mr. Peters? how 
do you like it?“ He replied, Friend, you 
do not well to ar arab dying Mans,” 


„Shall W plant home in the path of. Mi- 
ſery t-| Ged forbid! Such refinements of in- 
humanity are admiſſible only in governments 
ſo abominable in their Conſtitution, as to 
make the mere loſs of life deſirable. 


u This is not the only inſtance of un nerous inſults 
3 y SITE the R ion. The 
Regicides (ſays Bith P Burnet); had at — time been 
| odious beyond expreſſion, yet the odiouſne/s of the crime | 
vegan to be much flattened by the frequent executions.” 
And therefore when Sir Ear Vane was brought to 
che ſcaffold; leſt his words ſhould leave impreſſions on 
the hearers to the diſadvantage of the government, drum- 
mers were placed under the ſcaffold, who, as ſoon as he 
ade ee the ople, upon a ſign given, ck up 
with their drums. Aber 5505 ths 8 inter- 
rupted, and even when he was taking leave of his friends, 
he gave over and died with ſo much compoſedneſs, that 
it was generally thought, that the Government had loſt 
more than it had gained by his death,” Vol. i. p. 164. 


95. So- 
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þ | 


8. 85 Solemnity indeed ĩs requiſite, for te 
take of example; but let not death be drawn 
into * lingering ſufferance;ꝰ detain not the 
excruciated ſoul upon the verge of eternity. 
It was conſiſtent only with the brutal in- 
ſanity of Caligula to order the executioner to 
protract the death of the marigled crimitiat, 
Perhetuo, eee een e A we 
WF”. led rotors Ag 100-150 Wr 

| * 1 wes iid 
8 6. Langivers mould ebe that 

: they are, mediately, and in effect, the execu- 

tioners of every fellow- citizen, who ſuffers 
death in conſequence of any penal ſtatute; 
and there are certain contraſted points of vie,. 

in Which it may be of uſe to them to conſi- 

; der criminals at the approach of death. Mogan 


* Yo 7 


, * Maſt er Barnardine, what. ET TS IGM 

"6 hd the hangman! you muſt be fo good, 
Str, to tiſe, and be put to death: 0A 
4 Matter Barnardine, awake, 0 vou are . 
* echt ald feep afterwards,” TT 


{ *D 


19h #8 


The Stick; to whom this laſt eee 
3s nee addrefled, is e N >. 25 


"+4 15 


* + Sau Mea for Meaſ. Aa; iy, = te 25 
4 more 
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more. dreadfully, but as a drunken dream; 

careleſs, reckleſs, and fearleſs of What 8 paſt, 

rafent, or to come,” | des Y 
"The « crimes of ſuch a man x Bats cdi 3 

have made him unfit to live; but he is cer. 

| tainly unfit to die. The ſafety of the com- 

munity; and the preſervation of individuals, 

may call for his execution; but the boſom of 

humanity will heave in agony at the idea, 

tha eye of religion will turn Paß horror . 5 

the ſpectacle. 50 fe f © 3 ah 5 5 
C 
Suppoſe the Kfferer on the acts to 2 

have beem a valuable member of ſociety, and _ 

to have erred only from ſome momentary 0 

impulſe of our imperfe& nature; one, who in 

the recollection of reaſon hath found repent- 

_ ance who reſigns with chearfulneſs that life, 

which is become a forfeiture to the law, 

and looks up in confidence to heaven for that / 

forgiveneſs which is not to be found on 

earth. The laſt footſteps of ſuch a man, are 

watered with the tears of his fellow- citizens; | | 

and we hear from the mouth of every ſeecdeter. 


n 


ct Yo 5 think, that you u might pardon Kine" 
And neither heaven, nor man grieye at themercy.” 


1 3 | CHAT 


nor ent vi Lit 510 1957 
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j e ” a 3 15 
Fam +*<, Ms il o iS. 4 * * i 2 
15 a 41 3 in "x. 4 
= 2 a 8 4 12 4 : 
,v 4 „ + TS 356 
n * . 4 Ma Sx £% * | 4 4 ry 
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: 


35 ur Rowans Ferit an tated 
. Citizen, in every caſe before judge- 

ment to withdraw himſelf from the conſe- 
21 1h 

quences of conviction. 1 into voluntary erile. | 


© « Exilium (inquit Cicero) * not ft h ae 

« off, (ed Perfugrum, portuſque fuppliets 1. Teas 

que nulla in lege naſtra reperietitr, ut apud | 
4 cæœteras civitates, maleficium ullum exilio, efſe 

* multatam. Sed cum homines vincula, nebes, 
« 7onominiaſque vitunt, af funt legibus conft}- 
* mute; confugiunt, quafi ad aram, in erilium; 
* gui, „ ft in civitate legis vim fubire vellemt, mn 
« prins eivitatem, quam vitam amitterem. Atia 
nolunt, non adimitur his etuitas z ſed ab hu 


* e ee "gu aa] 


82. Tranſportatio was ally unknown 
| to ind common law of England; but the an- 
Bꝛuent 


* Oln pro > A. Cæcin. c. 34. 
We may aer form a probable queſs'a as to its 878 
introduction into our laws; for by ſtar. 30 Eliz. c. 4. it 
was enacted, . that dangerous rogues, and fach as will 
Age be reformed of their roguiſh courſe of life, may oo 


o 1 — -_ 
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tient practice of abjuration of the realm bores 
a ſtrong reſemblance to the Roman inſtitu- 

tion. This was permitted, ſays Sir E. Coke, 
when the felon choſe rather, perdere pa- 


155 A Sc +4 8 5 - 
N 97 1 ——_ Y The oath of. perpy- 
fully by the Juſtices is their Quarter · ſeſſions be baniſhed 
out of the realm and all other the dominions thereof, into 
ſuch parts beyond the {eas as ſhall be for that purpoſe af- 
ſigned by the Privy Council: er otherwi/e be adjudged per- 
petually to the Gallies of this Realm.” d further, every 
,TQgue ſo baniſhed, and returning without licence, was 
made guilty of felony, but within the benefit of Clergy. 
And for the better indemnifying of ſuch rogues fo re- 
turning, it was alſo, enagted that prior to their baniſh- 
ment they ſhould be © thoroughly burned upon the left 
*ſhouldet with a hot burning iron of the breadth of an 
Engliſh ſhilling, with a great Roman R upon the iron, 
for a perpetual mark upon ſuch rogue during his or her 
die Rafalls Stavutts, p. 429. 
But Tranſportation more nearly as now practiſed ſeems 
to have taken place about the. time of the Reſtoration. 
For, faith L. C. J. Kelyng, p. 45, © Copeland (the pri- 
ſoner) alledged, that he had done nothing but what he 
ought to do to ſerve his friend.; and this favourable oir- 
cuinſtance was allowed to be put into the King's pardon, 
amongſt thoſe priſoners of that nature who wert to be ſent 
beyond the ſea; it having been lately uſed, that for felonies 
Within clergy, if the priſoner defire it, not to,giye his 


book, but procure a conditional pardon from the King, 
and ſend him beyond fea to ſerve five years in ſome Of 
the: King's plantations, and then to have land there aſ- 
ſigned to him, according to the ule in thoſe plantations 
for ſervants after their time expired; with a condition in 
dhe pardon; to be; void. if they do. not go, or if they re- 


turn into England during ſeven years, or after without the 


- a: 75 
King's Läcen ee. 
— . 4% , P — » 
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| him by the S in 55 church, or e 
yard, to which he had fled ; and a croſs was 
delivered into his hand for his protection on 
his journey. This cuſtom no longer ſubſiſts; 
for the privileges of ſanctuary being taken 
away by the act of Ja. I. the abjuration, as 
at the common law, being m nen 
Was virtually aboliſhed, 1 
8 3. At preſent, banilhmaur is wg Edgx 
land, as in Rufſia*, more frequently inflicted a8 
a mode of puniſhment, than permitted as an 
act of mercy. But in Ruſſia it is made ſub- 
ſervient to political utility; and thoſe, who 
have by their miſconduct loſt all claim to 
the indulgence of their country men, are 
compelled to undergo a ſeparation from all 
domeſtic connections, the rigours of a horrid 
climate, and the unhealthineſs of mines, in 


A very particular deſcription of ſanctuary and abju- 
ration may be found in “ Le Grand Couſtumier,” f. 13. 
§ 81. See alſo the Mirror, c. 1. $ 13. | | 
I exil en Siberie porte avec fot une forte de reproba- 
tion; il rend un homme ſi malheureux, que quoiqu 'i vive 
au milieu de ſes ſemblables, tout le monde le fuit 5 per- 
ſonne n'oſe avoir avec lui aucune eſpece de fizifon ; y mais 
ceſt moins à cauſe du crime qu'on lui ſuppoſe, que par Is 
crainte qu'on a du deſpöte. 


Voyage en Sib; t. i, p. 236. 
ths 
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the place of better citizens, who muſt othiers. . 
| Nenn be! naceffientf to e ſo ſevere a lot, 


ih the: contrary; every felt of: batiifhs 4 
melt, as practiſed in England; is often bes; 
neficial-to the criminal; and always i injurious 
to the comm̃urity: The kingdom is deprived 
of a ſubject, and renouſiices all the emolu- 
ments of his future exiſtence; He is merely 
transferred to a new country; diſtant indeed, 
but as fertile, as happy, as civilized, and in 
general as . as that which he hath 
tifendbd r 180 ith 
lte whuld ite: be die chen, if this 
puniſhment- ſhould be afferted in ſome in- 
ſtances to have operated even as a temptation 
to the offence; in many inſtances hath its 
inſufficiency been a fatal argument for the 
Multiplication of capital penalties. 8 


* 4 N 


8 4. It deſerves ſerious and immediate 
tonfideration; how far, and by what means, 
this defect in ou law may be redreſſed. It 
trliight perhaps be practicable to ditect the 
ſtrict employment of a limited number of 
cotivĩcted felons in each of the dock-yards, / 
: inthe ſtannaries, ſalt works, mines, and public 
e = | buildings 


— 
* i 7 
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| buildings of the kingdom. The more enor- 
=. © Mous offenders might be ſent to Tunis, Al- 
| 2 giers, and other Mahometan ports, for the 
redemption of -Chriſtian ſlaves: others might 
be compelled to dangerous onpecitions 5 0 
and ee on the coaſts. of Africa, and 
on ſmall iſlands for the benefit of pavigation. 
It muſt however be confeſſed, that it is not 
| ealy to determine upon theory the ſucceſs of 
? Fe innovations; it Is indeed {pal 


— * 4 * 


: Pradticable kehemtev dn ſuch ſabje@s er can = 
I be obtained from merchants aud others, who 
are qualified by experience to point them out, 
and have the inducement of intereſt to - 

mote their ſucceſs, 624895 


= Sas I cannot ani this ſubject la 
" expreſing a doubt, relative to the propricty 
0 F puniſhing with death a return from tranſ- 
ati; efpecially where the original of- 
"fence. Was not capital, It certainly is not 
juſtified by neceſſity; for it is eaſy, if re- 
qbifite, to ſend the delinquent abroad again, 
: without any conſiderable degree either of 
| 2 or trouble. Will it be faid, that he 


Wolfe ei 
xt 3 . © defervedly 
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deſervedly ſuffers for the breach of a com- 
| 8 which he is ſuppoſed to have made? 

In many inſtances the tranſportation is not 
in the nature of a conditional pardon, but 
directed by poſitive law 5; in no inſtance is 


b In ſupport of this aſſertion I ſhall cite ſome authori- 
ties; previouſly. obſerving, that © excluſion from ſociety 
is the proper puniſhment of thoſe only, who are become 
 bbjeAts of terror to their fellow-citizens in conſequence 
of very: heinous crimes; either not equivalent to the witi- 
mum ſupplicium, or of which they have been convicted 
by diſputable and e e 4 3 82 
By 6 Geo. I. c. 23. and 4 Geo I. c. 11. m_ perſons 
convicted of larceny either grand or petit, and entitled 
to clergy, may in the diſcretion of the court be directed 
to be traniported to America for ſeven years; and if they 
+ return within that time, it ſhall be felony without benefit 
NET a 
By ſtat. 10 Geo. II. c. 32. che penalty of tranſporta- 
tion for ſeven years is inflifted-on the ſecond offence; of 
ſtealing deer in any unincloſed foreſt; and for the firſt 
offence upon ſuch as come to hunt there, armed with of- 
fenfive weapons. >» ao ext mom 
By 26 Geo. II. c. 19. F 11. perſons convicted of aſ- 
faulting any magiſtrate or cfficer, &c. in the ſalvage of 
any veſſel or goods, are to be tranſported fer ſeven years, 
+ Ibid. c. 33. $8, perſons convicted of jolemnizu 
trimony without banns or licence, &c. fall he tranipc 
for fourteen years, nen TIL 211 HIST 20 


Alſo, by 5 Geo. III. c. 14. perſons ſtealing a e 
Med 


. Aſh in any water within a park, paddock, orchard or 
© and the receivers, aiders, and abettors {Half be'trairiporte 
For ſeven yells! r d d bang 
I haye not ſelected theſe as the mf exceptionable in- 
ſtances; there are, many others, in which tratifportation 

is inflited upon offences by no means ſo heinous'ith their 
nature, as to require the extirpation of the criminal from 
. the ſociety of his feilow- citizens. Si 
e D 2 | ſuch 
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ſuch a compact reconcileable to the law of 
nãture. en 


1 


On the whole, is not ſuch Cav incon- 
fiſtentwith that leading principle, which for- 
dids penal laws to attack the natural ſenti- 


ments of the heart? « Dur: eft 10 non defiderare 
& | Purriam. Cari ſunt parentes, cari liberi, 
«© propinqui, Jamiliares ; ; ſed omnes omnium 


* caritates patria una complexa et: pro . 


Rik bonus et mortem 01 5 


. By flat. 20 Geo, II. c. 46. it is made 
a felony, without benefit of clergy, for rebels 
under ſentence of tranſportation to go into 
Franee' or Spain; and the ſame ſeverity is 


extended to all the friends of ſuch * 


keeping or entertaining any correſpondence 


with them by letters, e or other 2 


wile. 55 


7 
p, 
* 


Th 


In the AY of this 3 he is not 


any ſaving of even the moſt innocent inter- 
changes of friendſhip. Shall then the la- 


giver infringe all. the. ties and privileges of 
Humanity ? Shall he point the ſword of ju- 

ftice againſt the 27 5 of fidelity? To ſuch 
+ lawgiyer 1 Would fay, 60 Conſult your on 


„ heart, 
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heart, and inflict not chaſtiſement on ac- 


< tions, which a 8000 mind cannot diſap- 5 
Res _—_— Pt” | 


CHAP. v. 


0 7 22 8 G ename, 7 
e 


E C vero me A quam fi ks 
Veet ſeelera fliorum pœnis lui: ed rt 
hac er legibus comparatum eft, ut caritas 
liberorum  amicitiores Parenies rei publica red- 


derer: c, 


4 a aperdele Wer it ſeems * in 
a moral view, to extend the diſgrace and in- 
famy of the guilty anceſtor to the innocent 
deſcendant; and to involve a whole family 


in the puniſhment of one criminal. In a po- Dy 


litical light, it ſeems contrary to the princi- 
ples of freedom, to inſtitute irregular f uctu: | 
ations of property, and to leave ſo baneful a 
tool to the miſapplication of poſſible ty⸗ 
ranny, or the rage of civil troubles. A* 
very ingenious anſwer hath been given to 


Cie, ad Brutum, Ep. xii, | 


D 3 theſe 
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theſe objections by a late learned porfods 30 
from whoſe excellent argument (without 
adopting all the concluſions for which he 
ſo ably contended) we muſt at leaſt collect, 
that the law of forfeitures, when properly 
directed and reſtrained, is a ſalutary terror 
in defence of the Niate, nn u Bar 
N Varrel bog lh tgir 2d, go 
* a. | 80 
Was it ever aledged apainſt the puniſhs, 
ment of death, that its conſequences can 


. not in any caſe be conſined to the crimi- 


nal; but muſt of neceſſity go beyond 
« him, to ſome connected with him by 
60 friendſhip, intereſt, or nature?” So- 
ciety is ſupported by this necefſity, whilſt 
individuals ſuffer by it. One. magnum ex- 
emplum habet aliguid ex iniquo, quod contra I ts. 
pos, uti übel Pan cd belt . 5 


- 
4 


But it — 5 hy ſaid, 85 the collateral, con- 
ſequences of forfeiture are not the creatures | 
of negeſſity, but of poſitive inſtitution, Be 
they {oz it is neither unjust nor unwiſe to 
convert human, partialitics to the promotion 
of human happigeſs, Deſcendible Pangurse 


„Config. 6H the Law Gr Forfcitre, | p- 10% 
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and the expectations of inheritance, are the- 
gifts of ſociety, conditional gifts, and there- 
fore revocable, and may be modified by the : 
N Aiteretion for the F benefit.” 
4G 2 Theſe arguments are oftbeed i in de- 

fence only of forfeitures immediately uffect- 
ing the criminal; and it may ſeem a ſufficient 
ſeverity, that the children are thereby reduced 
to preſent poverty. -t is not ſo eaſy to re- 
concile either to reaſon or benevolence, that: 
corruption of 'blood, a further conſequence 
of Engliſh attainders, by which the inherit- 
able quality 1 18 for ever extinguiſhed, 


The erhiiifthbr poſſeſſes an eſtate in fee; 
his ſon commits treaſon, and is executed; 
this attainder is a never- ceaſing bar to the 
claim of the grandchild, and his poſterity. A 
father ſeiſed of an eſtate in fee dies, leaving 
two ſons the elder of whom is attainted; 
the younger cannot ſucceed, though the j im- 
. | mediate deſcendant of innocent anceſtors ; 
nor can the children of the elder. Why, 55 | 
will be faid, ſhould the impediment of bloc 
p the courſe of deſcent as to eſtates, over 
which, the criminal, as he never had any poſ- 
flion, could have no influence? It is an ob- 
5 D 4 vious 


d 
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Vious anſwer, that the law requires the claiz 
mant by deſcent to proye himſelf heir to the 
perſon laſt ſeiſed; and in theſe caſes a link of 
: the deſcending chain is. irrecoverably loſt. 


We muſt not however argue from ſpecial 
d eaſes againſt general ſyſtems, Perfection un- 
exceptionable cannot be the reſult of human 
diſpenſations ; and it would turn this beautiful 
fabric of our liberties to a fantaſtical, confuſed 
ſcene of prepoſterous diſtinctions, if it were 
3 allowable to ſet up perſonal compaſſion, and 
Private hardſhips, in oppoſition to the con- 
ſiſteney of legal principles, | 


§ 3. Yet there are caſes, in which it 1s 
difficult for the artificial inferences of reaſon 
"720. give ſatisfaction to the natural dictates of 
| ſentiment. A criminal is attainted, in the 
Fear 1570, for an offence, then only diſ- 
covered, but committed in the year 1760.— 
we Suppoſe him, in this interval, to have Mienat- 
© "ed one half of his eſtate to a fair purchaſer, 
and to have contracted Bond fide debts, e equiva- 
lent to the other half. The Aliente mult be 


* 
wore 


TN Allpoſſeſſed, and the honeſt creditors are left 


without PART BY for « the forfeiture of lands 
119 (days the. law) has a relation to the time 


* of 
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te of; committing.the offence, ſo as to avoid 
AA the ene charges and convey- 
5 ances. 


. if the | Huſband and Wife be poſ- 
ſeſſedl jointly of a term of years in land, and 
the huſband drown himſelf, the land ſhall be 
forfeited to the King; and the wife muſt loſe 
the benefit of the ſuryivorſhip. For, by the 
act of caſting himſelf into the water, which 
is the cauſe of the felony « committed, he for- 
feits the term; and this gives a title to the 
King, in preference to the wife's title by ſur- 
vivorſhip, which could not accrue till the 
n of her huſband's death f. 


Sh of 905 bier {lonjes ſubject the 
d to the forfeiture of goods and chat- 
tels only; whence reſults a very unequal diſ 
tribution of juſtice: A rich trader, and an 
affluent country- -gentleman, being involved 

preciſely in the ſame ſpecies and degree of 
guilt, the children of the former are reduced 
to beggary, while the family of the latter 
Fetal, all their opulence. 45 : 

f Black; Comment. iv. 190. Plonied 40. This was 
determined in the caſe of Lady Margaret. Hales; wife of 
Sir James Hales (one of the Judges of the Common Pleas) 


who drowned himſelf in the third” Jear of Q. Eliz. 
2 The 


4 
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The death of the anceſtor,” before convic- 
tion and judgment, diſcharges, as to the real 
eſtate, all proceedings and forfeitures. So 
that the law furniſhes a temptation to the 
Crimmal to ruth uncalled for into the pre- 
ſence of the Almighty, with all his 'impers! 
fections on his Head, and the addition ve 
Lanes the catalogue of his nee pan 

Ndderivs Maximus gives us an exhale a 
the effect of a temptation of the ſame kind. 
He tells us, that Lieinius Macer, at the 
conchafion of his trial, perceiving: Cicero 
ready to give judgement againſt him, ſtop- 
ped his breath with a handkerchief, and 
expired; and that the eſtate was thereby 
ſaved to his ſon Licinius Calvus, after- 
wards an Orator of great eminence s. In the 
latter ages of the Roman law, a diſtinction 
was made, inflicting forfeiture on thoſe who 
killed themſelves under the accu ſation of a 
capital © crime. * 

My + 97 Yi 

9 Bil of Kinder may 1 ich be 
be meritioned under the title of this chapter: 
they are exertions of thoſe extraordinary 
legiſlative powers, which _— to be uſed 


% 
> * Val. Max; ix. 12. 5 | 
ol GN v* only 
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only the preſſures of real and urgent ne- 


ceſlity.; but never to be deſecrated to the 
ien of political weint. 


| One of Henry the Eighth' $ ene at- 
tainted the Counteſs of Saliſbury, the Mar- 
chioneſs of Exeter, and two Gentlemen, 
without any trial or even citation to appear, 
and without better proofs, than the unſupport- 
ed ſuggeſtions of the wretched ſycophant 
Cromwell. This inſtrument of regal ty- 
rauny fell a, facrifice to the ſame iniquitous 
meaſures himſelf. He was in the year fol- 
lowing declared Vicar-general of the king- 
dom; and, a few weeks afterwards, under 
an attainder of the ſame parliament, with- 


out trial, examination or evidence, condemned 
to death, and execuied Þ, 


15 is impoſſible to 9 for the many. 
bloody ſtains, which we find indelibly affixed 
upon Engliſh hiſtory, by this paſſionate and 
| irregular mode of puniſhing. Even Strafford, 
whom, as an Engliſh ſtateſman, we may, as 
Engliſhmen, abhor, muſt in candour be con- 
feſſed to have fallen a victim to the indiſcreet 


rage of an Engliſh parhament. Mos We have ; 


> Burnet, vol. i. p- 278. 85 
6 lived, 


„ PA Leib K 35 

4 lived, my lords, (ſaid he at the ee 
1 of his eloquent defence) happily to our- 
_ «© ſelves at home: we have. lived glorioufly 

* abroad to the world: let us be content 
„ with what our fathers, have left us: let 2} 
* not our ambition carry us to be more 
« learned, than they were, in killing, CEE 
« deſtructive arts. Were it "1 not for the 
'* intereſt of theſe pledges, which, a. Saint | 
in heayen left me, I ſhould..be loth“ 
chere he pointed to his children, his voice 0 
faultered, and his weeping ſtopped bim) 1 
ve what I forfeit for myſelf, it is nothing: 4 
4 but, I confeſs, that my indiſcretion' ſhou 0 
5 forfeit for them, it wounds me very deeply. 
8 Vou will pardon my infirmity: ſomething cs z 
t more 1 ſhould have faid ; but I fee I ſhalt! 

* not be 910 and cherefor TY ſhall FO. = OR ; 


66 it. 55 ETA 


E 2 
8 


* 


10 Sk hs te N Aliftorian) | 
were the capacity, genius, and preſence of 4 
mind, diſplayed by this magnanimous ſtateſ- 
man, that, whillt argument, and reaſon, and 
law had any. place, he obtained an 2 
Victory; and he periſhed : at laſt overwhelmed, 
and ſl unſubdued, "OF the 8 vio- 


CE | lence 


% 
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lence of his fierce and unrelenting, antago- 
niſts,”.. Weak is the efeft of. eloquence on the, 
predeterminations of party! The pa 
proceeded. in the attainder ; but. in a, few. 
weeks remitted to the children the more 
eu cenſequences of the, ſentence!.. 3 


The following note, which was copied from, the Lord 


Primate” Uſher's ur furniſſies matter for ? . 
reflection. 12 


46; May 72, 4661. | 
The King wiſhes me to deliver unto my Lord Susffonde 
do- morrow, 
1. That if che King's own life were only hazarded 


| thereby; he would never bade given paſſage gy os 
| cat 


= That the Bxeqution without extream danger ane *, 8 
deferrl. i 


3: That, eps —_ the Lords.for for "his, wiscapd. | 
children, and i | Lf pole his entire e . te * 
them. eee Nee W 


hot: n lee ne reale 3 
tice of him for his ehe der and Preferment, (which R 4 


muſt tell hone but him | 
5. That for Lord Chancellor, Lowther and Derry, he 


ſtops the proceedings until che « good x caſo * 
authority, 1 Sixe S an for weir, 


6. L. Dillon's ability above all the natives. 
7. Earle 9 Ormend ſhall. be Anigbt the Garter er, in bis 
Pl = 


8.” Carpenter to be at liberty to look to his eſtate, * 
any one whom he ſhall. Sppoint. to dare. Care bf. * 


5 — 


May 15. | TheLordS Strafforcle beheaded at Tower hl. 
vu "WE Siraiorde * Letters, vol. it. p. 418. 
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2 « whoever deſerves to FR band dur 

an aft of the whole Legt Mature, dies jafiy, is 
a poſition, which in the conſtruction of un- 
prejudiced reaſon is certainly true: but it 


ſhould be remembered, that many requlſites 


muſt concur to ſhew, that the party Proſe- 
cuted deſerves to die; requiſites, 'whnch,. in 
moſt caſes. of attainders, have been too pre- 


cipitately aſſumed. But 25 return to ae ne 
| Jon. | 1 ere 


8 5. Upon the whole, 1 it be not 
unequitable, that thoſe contingent advan- 
tages, which. the civil qualifications of the 
blood have brought into view by the deſert 
of one Anceſtor, ſhould be intercejited by the 

.crimes of another k: yet it is with plekſure, 
T ſee the approach of that day, When the 
poſthumous rigours of forfeitures will ceaſe, 
and the impediments of n 5 
affect a . „ broad) 
. HEL 8111 ON; 

The "EW 7 A c: 21, eee that, 
after the death of the then Pretender; no 
attainder for treaſon ſhall extend to the diſ- 
inheriting of any heir, nor to the prejudice 
et the right, or title of any Pocion.., or 8 


* Conkiderations on the —ç of Forteiture. 
1 
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ſons, other than the right or title of the of- 
fender, or offenders, during his, her, or their 
natural lives only; giving alſo a power of 
entry after their ee as if aan at aindgt 
had never enen oy 
— 81010 V3! f 1400) 
71 Kere these exp W in abe year I 1744 
to ſuſpend the operation and effect of this 
_Garute, till after the deceaſe of the preſent 
Pretender and his brother. 


? & 
” 2 0 
* 


Fhis ſuſpending clauſe was debated with 
great warmth; and profuſion of learning, be- 


2tween Sir Dudley Ryder, and Mr. Fazakerly; | 


byothe latter of whom. it was contended, to 
»be virtually ſubverſive. of the conditions of 
the Union inconſiſtent with the ſpirit of our 
conſtitution, with the dictates of humanity, 
and the principles of policy. It was! firſt 
moved in the upper houſe by Lord Bathurſt, 
ſeconded by Lord Hardwicke, and was there 
alſo the n of much een 


ity 8 18 787 IT 


ths fifth year of the Queen, this point had 
been left undetermined; but, upon a tacit un- 
dertaking, well underſtood on the part of 
the Scots, (who had no intention to make 


©4101 : a them- 


In fact, She the act of Union paſſed in 
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themſelves liable to Engliſh attainders) that 
it ſhould be afterwards adjuſted; The ſubſe- 
quent Act was accordingly: framed” * for i. 
proving the union of the two Kingdoms.“ 
But, as a total immunity rom. the forfeiture 
of real eſtates was not founded on any requ ut 
ſition of Scotland, either expreſſed or implied; 
it is difficult to conceive the reaſon which | 
induced the parliament to carry the remedy 
ſo far beyond the grievance then in ' its 
PRO... | 


7 5 7 ” + 
4 © N 
" « 4 * 4 q 
„ * 0 4 A 4. "a * + 45 2 * * X J © 4 > * 
* 0 _ 8 


The mere e ecutlen öf the Cen 4 
fleeting example; but the forfeiture of Hands 
leaves a permanent impreſſion: It is indeed 
one of our beſt conſtitutional ſafe:puatds, 
when applied with diſcretion to the prefer= | 
vation of moral conduct, and uſed withviit - 
violence to the correction of guilt. 75 
branch of the penal ſuſtem will not therefore be 
| filffered to + rome from 1 the body * e e 


3 


. 


1 Stat. 7 Aun. c. 21. thi preamble is in the following | 
3 „ Whereas nothing can more conduce to 18 
improving tlie union of the mg e khan that 
laws of N of Great B citaing-ſhould-agree wy cd 
as may be, cially thoſe. Laws Which — ner to H 
Treaſon a and the proceedings thereon, as to the f 1e 
the crime, the method bf — and trial and 4 
the forfeitures and puniſhment of that offence; had are of-. 
the greateſt concern both to the * and the Subject. 


ferious 


QF PENAL LAW. 49 
ſerious conſideration : but we may ſafel y con- 
clude, that the corruption of blood, with all 
its endleſs conſequences, will have a ſpeedy 
and total abolition ; as any further interven- 
tion of Parliament therein would be contrary 


to that ſacred regard, which is due to na- 
tional compacts. 


6.6. But it ſhould by obſerved, 2 this 
85755 iſion extends to Attainders, only in caſes 
of hig h Treaſon: they will ſtill operate in 
full | a upon the crimes of petty treafon, 
and on many of, if not all, the higher fe- 


tr 
If ſuch an inconſiſtence be ſuffered, it will | 
make the Engliſh law the very reverſe of the 
ſyſtem of Arcadius; who, leaving treaſons 
liable to the utmoſt ſeverities, ſpeaks of other 
offences in the following words: Sancimus 
ibi eſſe penam, ubi & noxia oft ; fropinques, 
« notos, familiares, procul a calumnid ſubmo- 
te demus, guos revs ſceloris ſocietas non facit. 
Nee enim affinitas, vel amicitia, nefarium 
«.. erimen admiitunt: peccata igitur ſuos teneant 
* guflores ; nec ullerius progrediatur metus, 
$6 gun reperiatur delictum. 
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oy 5. U „ inflicted, by aw as a! 
puniſhment, is not according to the 
W of wiſe legiſlation. It ſinks uſcfuli 
ſubjects into burthens on the community, and: 
has always a bad effect on their morals: nor 
can it communicate the benefit of example, 
being in its nature n n the eye 
tHe. ape. „ e io 5d 6tis: bluotfl 3 
2 Bat? lang 01 god 

Tbeſe es are ad true; hut 
their influence on the Laws of England hath 
not been uniform. It is not unuſual; by the 
poſitive inſtitutions of this land of liberty, to 
puniſh offenders by confinement: in many 
caſes, temporary; in others, as in the in- 
ſtance of ſtriking at any perſon in the King's 
courts of Juſtice, of reſcuing a priſoner, and 
in every caſe of Præmunire, perpetual. And 
in this light, as a mode of puniſhment, it 
was conſidered in the earlier ages of our Law: 
of nal ! find the following inſtance in the 
A | ſtatute 
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ſtatute of Weſtm. the 2d, ® A. D. 1285. 

« Jui monialem a domo ſud abducat, licet mo- 
nialis conſentiat, puniatur per priſonam trium 
annorum, et Hauler A a be . 
Juerit, eee 8 5 | 


„ che proper end of cuſtody, to 
keep thoſe, who are accuſed of injuries to ſo- 
ciety;! amenable to the deciſions of juſtice. 
But, as accuſations are not proofs, and as in- 
nocence is to be preſumed in every ſtage of 
the charge, previous to the conviction of 
guilt; the utmoſt tenderneſs and lenity are 
due to the perſon of the priſoner. And here 
it ſhould alſo be obſerved, that it is contrary 
both to public juſtice and public utility, to 
thiow che accuſed nd COTE bark inno- 


ar 51810 


5 39 5 L C. 34. 


The power of taking bail, which in effect is only. a a. | 


wilder ſpecies of cuſtody, is a conſequence of this pre- 
ſücuptlen; and appears to have exiſted in every poliſhed 


ſyſtem of laws, with regard to all offences except thoſe of 


the higheſt enormity, in which nothin leſs than the per- 
ſon. of the accuſed is thought to be a ſufficient pledge for 


his future appearance. Such particularly is the idea of 


our law, and ſuch was the language of the Roman Digeſt, 


u vincula non conjiciendins eſi reus, qui fidejuſſores Wat 
poterit, niſi tam grave ſcelus eum admiſiſſe. confer, at! lags f 


fidej uſſoribus, negue m/itibus committi debeat. 
als hs Dig. . dvi. t. 3. 3. 


"a | cent 
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cent and the pos: en eden into 
1 II 500 11 0) 
1 as fan 
5 com A 3 variety. 5 al 
— which happen 1 in the courſe of 
human tranſactions, it mult fall to the lot of 
many, to become Inſolvent. Debtors, cherer 
fore, though certainly a ſpecies of Criminals, 


ſhould in general. be .coplidered, rather, as fun- 
fortunate, than culpable 07 en 
ment they haye a claim to 603 HE, gan, we 
confiſtently with any e lenk: ber 
of morals or government, refuſe the ſame;to 
perſons accuſed, or even to the moſt ae 
eonvicts. It will follow, that a ſpecial care 
zould be taken, that the Fete . 


| of a Jail may not be aggravated. by th a | 
reſtrained eruelty of the jailer. 


f 
ane 15 D 
* 8 


70 Her i 2 : I might. refer to the very W 
=o of the civil law on this ſubjedt ? 25 


It ſem. 8 be. 2 defect in our government, 24 in- 
capable perhaps of any practicable remedy, that the con- 
duct of inſolvent perſons, prior to their inſolyency, i 1s not, 
except in tlie at ance, of Bankrupt, ſubjected to ſome 
— mode of i inquiry, The caſe of a confined debtor, 

ſe confinement is the, mere conſequence of inevitable 
cates, without an mixture either of criminality. or 
neglect on his own. part, js extremely * and con- 
tradictory to eyery juſt principle of legiſlation. 
* wee Civil ys v. u. p. . * 
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but ſuch peculiar attention hath been ſhewn 
to it both by the common, and ſtatute law Of 
England, that nothing more can be deſired; 

ept that improvement in the airineſs and 
extent of the buildings, which the induſtri- 


6us road of a ſendble age | Is 1008 NN 


to Produce. - 
„ISR BLAIDTE 1 24% 
The appoint Pt of jailers reſts with ah 
ſhieriff, who is in ſome degree reſponfible for 
their good behaviour 4, and intereſted there- 
fore in the choice mY proper perſons ; from 
whom he is alſo required to exact very am- 
ple ſecurity. The body of a man dying in 
Priſon i is not to be interred, until the Coro- 
ner” 8 "inqueſt. hath examined it*: and, in 


point of law, if a priſoner dies in dureſs of 


the jailer by hard confinement, and ſeverities 
unneceſſary to the ſafe cuſtody, it is mur- 
der“. 5 Theſe preventives of ſecret tranny 
iN Dat, e. 118. 4 Re r 3 Inft. 2. OT. 

987 Th 5 


155 bridge and © 856, and e caſes of Caſtel v. Bam- 
Corbet ; and of the King v. Huggins. Mr. 


Jae Fofter, p. 322, hath inadvertently ſtated the opi- 


nions collaterally giren by the court in theſe eaſes, as the 
poſitive decifions of the court againft the defendants: 
whereas, in the firſt caſe, there being no pretence to charge 
Either of the appellates, the jury brought chem in Not 
guilty:“ and in the other caſe, “ it is the judgment of the 
court on the ſpecial verdict, that the prifemer Huggins 
is Not guity, and therefore he muſt diſcharged.” 


$55 3 have 
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have been well preſerved to the ſubject by 
frequent proſecutions, the effects of uſeful 


atid compaſſionate enquiries, occaſionally / il 
ſtituted by the two houſes" of Parliamenk. 


And laſtly, the abuſes, extortions, and in. 
ſults of jailers towards the unfortunate” per- 
ſons in their cuſtody, are more -particulafly 


guarded againſt by a late very comprehenſive 


ſtatute t; the proviſions of which are ver, 
beneßcial both to debtors and criminals, 


though Fee" Foy intended” for tlie 


an e en 1 ior in AT 


$5 $25 uf Q gte 
ale 8 5 This e een of our law 
in favour of priſoners is by: no means ſuper- 


fluous; for it muſt be confeſſed that jailers 
are in EEE! a e race SES men 1 


3 4 
17 £ 


The Gnas) * ! paſſed 1 the * in- 
wreel: from the year 1672 to 1681 in the pri- 


Jon of Pignerol. It has been well obſervedæ, 
et that, with pen, and ink, and paper, albeit 
a man cannot get out of priſon, he may do 


« very well within, and at laſt come out a 
« wiſer man than he entered; but theſe con- 
ſolations did not fall to the lot of the Count 


32 Geo, II. v. 28. Sterne. 5 
| | de 


% wt 
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de Lauzun.—At a diſtance from the voice of 
friend or relation; without any ſounds except 
his oven ſighs; without any light except the 
glimmering through the ruins of the roof; 


without books, means of occupation, or poſſi- 
bility, of exerciſe ; a: prey to hope deferred, 


cCorroding languor, and uninterrupted horror; 
5 at laſt, as the only means of avoiding in- 
ſauity, had recourſe to the expedient of taming 
A ſpider,—« Miſery, ſays Trinculo, makes 2 
man acquainted with ſtrange companions.” 


The ſpider received his flies every morning 


with gratitude, carried on his webs through 


che day with-alacrity, and engaged the whole 
attention of his benefactor; until the jailer, 
converſant in ſcenes of wretchedneſs, and 

conſequently ſteeled againſt every tender ſenſa- 


tion, accidentally diſcovered this amuſement 


of his priſoner, and in the wantonneſs of ty- 
ranny officiouſly deſtroyed the ſubject of it. 
M. de Lauzun afterwards declared, that he 
conceived his agony on this occaſion to have 
been more painful than that of a fond mother 
on the loſs of a WH child. 
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7 E are told, that in part 15 
thought a very diſgraceful 5 - 
{Face to the criminal, to loſe the privilege of 
10 . his wife to another man, ot to be 
eonfned to the. ſociety, af virgin. 


vi 100 . 181 2 ine nil 2» I 
The zurhentichty © of the fact is immaterial, 
15 inference be admitted; 5 which i 18, that, 


9 a moderate. and v Vir fuous RIG t 2 Idea 


t 


ce * 


1 "amy . K. 5 1 77 Yn 15 5 | fatus, | 
e ac uioribus Co mprobatus, qua ex : delifto 
noſtro, au#oritate Jegum aut minutur, aut con- 
unit:“. The puniſhment of ſtrangling is 

10 6 emed honourable by the Ottoman family, 

neg think it infamous, that their blogd ſhould 

Seb ſpilt upon the ground; in England, it is 
-oqtob 216 10 g Ed. t. 13, £7 C . % 0: 
. £ thought 
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thought a more reſpectable death to be be- 
beaded. 


8 2. * e EL ci that 
he | y is intruſted to their 
ſalz and let them uſe with ceconomy, 
and diſcretion, this beſt inſtrument for the 

Lr of morality, and dhe ern 
ov View" DIED + EST 8 a7 


Shame 15158 fs PI when i it is | inflifted 
without juſt and cautious diſtinction; or 
when, by the wantonneſs of oppreſſion, it 
is made familiar to the eye. The ſenſibility 


of "the people, under ſo extravagant an ener- 


i "tion of power, degenerates into deſpondeney, 
daſeneſs, and ſtupidity: their virtue is of 
forced extraction, the child of fear, with all 


the meanneſs of the parent entailed upon it. | 


The tranquillity of ſuch a ſtate, ſays Mon- 
teſquieu, is the mournful filence of a Ay) 
Which the enemy is about to ſtorům. 8 5 S5 


e 
— \ N 


. me preſent Fxpteſy of Ruſſia ie aware, 
that immoderate efforts are the ſymptoms of 
inſufficiency, and have always more fury than 
force; that the ſecurity of the prince decreaſes 
in proportion to the exorbitance of his deſpo- 
1 2 tim 5 
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tiſmm; and that the national ſenſibility is the 
beſt ſpring of national power. But a few 


years ago, prior to the reign of the late 
Empreſs Elizabeth, it was no more diſ- 


grace to a Ruſſian nobleman to receive a 


public flogging from the arm of the hang 
man; tllan it is at this moment to a miſer. 


able Japoneſe to pay with his ſkin the coſts 
of a civil action, thought nugatory by the 
judge. The Muſcovites no longer wed their 
wives with a whip. inſtead of a wedding 
ring; and Ruſſia riſes into the reſpect 'of 
Euzope.;1/The:Japoneſs, Kill. ſubmit; to the 
daily diſeipline of the-laſh ; and Japan conti. 
nues the conterapt of the world. The cuds 
gel (ſays du Halde) is the Governor of China; 
the Chineſe (ſays the writer of Lord Anſon's 


voyage) are eminent for Ray: rache 5 


E. 1 oat b cvs be 


n 


65 300 . 3 Ei 
a the body, and publickly inflifted, 
ought to be infamous in the eſtimation. of 
the people; ſo ſhould degradations from 
titles of hondour, civil incapacities, brand - 
ge, and public exhibitions of the offen- 
der: all which penalties ſhould be applied 
itt 5 5 with 
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with great caution, and only to nne in. 
| . in er nature. r #50 


- © 1 f 
Py 4115 WE” 


8 4. In any . to fis a inflings” vigble 
ſtigma upon the offender, is contrary both 
to humanity: and ſound policy, The wretch, 
finding himſelf ſubjected to continual inſult, 
becomes habituated to his diſgrace, and loſes 
all ſenſe of ſhame. It is impoſſible for him 
to form any irreproachable connection; for 
virtue, though of a ſocial nature, will net 
aſſociate with infamy x. Vet this practice 
of branding hath prevailed in every known 
ſyſtem of laws; as with us at preſent, in 
che puniſhment ee r "and a 


Et. 4 10 III . iI 


The Preanible of ſtat. en c. 6. e. 
ſtance in iy rt of this poſition.—“ Whereas by Rat. 1 11 
«& 12 W W. III. 8 6. it is enacted that all and every perſon 
and perſons, = ſhould be convicted of any Theft, 
© and ſhould have the Benefit of Clergy allowed there- 
„ upon, or ought to be burnt in the hand for ſuch of- 
ble; inſtead of being burnt in the hand, ſhould be 
44 burnt in the maſt viſible part of the left check: neareſt 

'& the noſe: and whereas it hath been Fo by experience, 
« that the ſaid puniſhment hath' not had the defired ect, by 
©. deterring. ſuch, offenders from the further committing Juch 
& crimes and offences, but on the contrary, Af offenders, be- 
4 ing rendered thereby unfit to be entruſted in any honeſt ond 
F< lawful way, become the more deſperate : Be it th 


fore enacted, that the aforeſaid clauſe ſhall be 
fe {ny repeated, 1 


8. 


6 PRINCVPL Ei 
_ alk: caſes,} when the offender, -not- being a 


3 is 3 the Wie 
— $6. ther cala, . nen, 
A condamns pour vol, on fitiris de quelque: au. 

ire crime que ce fort, ſeront gonbnincus a . 

cidius en crime de vol, 'ne\porrront” õtre bun 

anner 4 momare Peine que, ſravoir r 
* hommes aur + galeres d tems, d d perpetuiai, 
4 of gun ttre de nouveau" trier du 
W. „cg pour recidive de vol, ou d'un ſimple 

. fila premiere fur iure a dib uutbürus pour 

Leute crime. Et ccur qui ferom"condanitle 
e galcres d tems ou' u perpetuitt peut 

quelque crime que ce puiſſe etre, eon 
<<, _ avant d'y tire conduits, des trois lets) 
et G. A. L. pour, en cas de 'eidioe en 
«:erime" gui merite peine Aſlicribe, ire pimis de 
e νt̃ , So alſo among the Romans, it 
was wfuat, hut only when the crime was in- 
fanibus wits mature, to affix ſome branding, 
eee on the forehead of the 
criminals; and perſons. ſo. branded were af- 


terwards called, 222 or e or, 4 a” 
dal OUT M 19 A 
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more equivocal term, literati a. One:'might 
almoſt ſay that thoſe literary acquiſitions 
were in ſome inſtances voluminous: fot Zo- 
naras relates that Theophilus the Emperor 
cauſed twelve verſes to be inſeribed on the 
foreheads of two monks; and we find in Pe- 
tronius, «quod implevit Eumolpus fruntem Hn- 
colpi & Gytonis ingentibus- literis, & natum 
figittvorum ee yu fotam IE * 
rali manu-tuxit.”" 

NAWN uv ad d oh S ant NS 144 
N Thee are t binge ese) the 
one founded in the opinions of the people 
reſpecting the mode of puniſhment, the other 
in the conſtruction of law. reſpecting the 
future credibility. of the delinquent: the law 
of England was erroneous, when it declared 
the latter a conſequence of the puniſhment, 
not of the crime v. There Rill exiſt ſome. 
unrepealed ſtatutes, which | inflict ual 
infamy on offences of civil inſtitution . But 
in general e gur of this docttine is no 


Cœl. Rod. I. Ai. c. 13. Na- ganbkit literatiores Plaur. 1 


Caſe II. vi. 40, ( Si hie literatus me finat .... 


I was miſtaken in ſuppoſing that this expreſſion had 
| been adopted by ſtat. 4 H. VII. c. 13. which recites © 

divers perſons lettered had been e bold to commit 
chievous deeds, &c. That word clearly relates quly wo 
ſcholars and the clerg 


» Coke, Litt. 6, b. © 2& 3 Edw. VI. | 
e | reduced 
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reduced to reaſon ; and it is holden that; 
unleſs a man be put in the pillory, or ſtig- 
matized, for crimen falſi, as for perjury, for- 
ger y, or the like, it infers no hlemiſh on his 
atteſtation. | It may be highly penal to en- 
groſs corn, or to publiſh: a pamphlet offen- 
ſive to government; but mercantile avarice, 

and political ſedition, have no connection 

with the competence of teſtimony; the cre- 
dit of an oath can only be overbalanced by 
the nature and weight of the precedent ini- 
quity. Such was the. reaſoning, of the Ro- 
man law. eius ſuſtium inſamiam nan imo 
portat, fed cauſa, | propter quam id pati me- 
« ruit; ſi ea eh _ Neben —_— | 
* FREE e 1901 5:2 = Mir SH 50101 it} 


| G22 bUP! ig) 
1 I ſay nothing of baſtinadoes, . 
lations, and a variety of other modes of 
corporal puniſhment, equally inconſiſtent 
with | decency. and humanity: ſuch refine- 
ments of eruelty put the. whole ſpecies, ra - 
ther than the criminal, to 3 


Kae eee the S of che i 
lays of Perſia, by enacting i, that the nobility | 


1 


4 Gilbert s Law a Evidence, PR bo 
Dig. 48. t. xix. & 26. lutarch. 


who 
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Who debaſed themſelves, inſtead of being 


laſhed, which had been the practice, ſhould 
be ſtripped, and the whipping be given to 


their veſtments; and that; inſtead of having 
the hair plucked: off, they ſhould only be 
deprived of their bee eng 1 
3011875 int in . ; 
11617. The Engliſh confiitiition;: ever anx- 
ious to preſerve the virtuous pride of the peo- 
ple; hath uſed this branch of the penal code 
with a reſerve ſo ſcrupulous, that it may almoſt 

be dbubted, Whether more'attentivn hath not 
been ſhevyn to the protection of this prineiple, 
than to the preſervation of life: for corporal 
pains might certainly with good effect be ſub- 
ſtituted, in ſome caſes, in the room of capi- 
tal ee e 


Very een any very ſtricr fung l into 
our ſtatute books, one may point out many 
proviſions {till exiſting, which ate diſguſtful 
to . and is Met to 8 Toure” 


+ $5 v 
E 13 * 


4 4 


It is eaſy to conceive, 3 che hand 1 
gives a blow in a court of juſtice ſhould be 
cut off by edict of law; the analogy between 
the offence and the penalty is evident: 
tlongh it was at leaſt a condeſcenſion to 

„ 8 minute- 
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 mituneneſſes in that parliament, which, 4 to 
«« give more ſolemnity to the er, 5 
f ordered the maſter-cook, n 


ping-block; the. yeoman | of the ſcullery to 
attend with a hob of coals, and the = oat 
Tet 6 36 ment 2 eaſy to We ee the pro» 
priety of puniſhing a blow given in a church _ 
yard, with the loſs of an ear®; though we 
are told, that it was intended to obviate 
the quarrels of Proteftants, and Papiſts, at the 
à firaular diſregard to relative propriety, 
Henry the Firſt ſeems to have enacted qu 
falſarii monetæ oculos et genitalia amitterent, 
abſque aliqud redemptione Leſs abſurd was 
the conduct of Severus, who ' puniſhed a 
votary for the exhibition of a * plead- 


+ Stat. 33 Hen. VIII. . Ut. 
* 5 and 6 Edw, VI. e. 4. rde | 
effender {hall be branded with the letter F in his cheek.” 

_ _ i Wilkins, Leg. Anglo-fax. p. 304. Knyghton, 12 2377. 
ant in the Annales de , fob anno 1124. Mone- 
tarii autem numero xcr juſſu Regis in Normannia con- 

iſtentis die Epiphaniæ Genitalibus privati ſunt.” And in the 

2 * nqueſt, it is very fre- 


y ſaid, in v5 to other foes that the convict 
4 5 pro 7 tons ſua fuit OCCOSCALUS, et ementulatus, et bona 


fua eſchaet. Negi.“ 


ing, 


Oo F PENAL L AW. 64. 
RE: by ordering the nerves of his fingers 


to be cut, that he might never be able to 


write again; as was alſo a Law of Edward 


the Firſt, how unjuſtifiable ſvever on account 


of its cruelty, againſt the third offence of ö 


theft from the lead mines in Derbyſhire; 


& that a knife ſhould be ſtruck through the 


he table; and 
that in this agohy ind attitude he ſhould con- 


hand of the criminal fixed on th 


tinue; till he had freed himſelf by cutting 
= * hand!.“ | 5 | 


þ » * 
— 


; The eighth of Eliz. e d. 3. puniſhes with 
impriſonment, and the loſs of the left handy 
the ſending of live ſheep out of the kingdom; 
or the embarkation of them on board of any 
ſhip; and this too, without any exceptions of 


the neceſſary proviſions for the ſhip's crew: 
the ſecond offence is made only a clergable 
felony. Sir Edward Coke thinks i, that the 


benefit of clergy might be pleaded, as well 
in caſe of cutting off the hand, as in caſe of 


felony; if ſo, and if the offender were for- 


tunate enough to have learnt to read, he 
could never have ſuffered under this act. 


* Faller-—aiv} Obſerv. on the ancient: W p. 380. 


of 3 Inſt. 104. Staunford 37. b. is referred to by! 787 Ed. 


; but I have not been able to find any ſuch _ n—_ 
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The 14th of Eliz. c. 5. directed vagabonds 
15 be ſeverely whipped, and burned through 
the ear with a hot iron, the compaſs of an 
inch; and for the ſecond. offence: to ſuffer 
death. This was a po n and not 
continued 3 1n force. 59H} 0 291 3 


N Ts 31 #3 310 ITI 22 


WY oils not aiſle be aue by thoſe, who 
Jo not poſſeſs the Statute which I am about 
to mention, yet it is certainly true, that by 
Stat. 10 Geo. III. m c. 19. A. D. 17%, „ every 
46 n whatſdever, taking e or de- 


1 S 1 4 E TEASE a Q 33 
1 It 4s . chat this —. Was me made * 3 ym 
when « the Commentaries on the Laws of England“ in 

be ſuppoſed to have been very recently peruſed by brery 
| Member of the Legiſlature, .'The writer, of that admirable 
work hath, with peculiar anxiety, ſhewn © the neceffi ity of 
not deviating any further from our ancient conſtitution, 
by ordaining new penalties to be inflicted upon ſummary 
convictions.“ 

And ſurely, the corporal punifhment of an Engliſhman, 
by the ſuffrage of one perſon mes is inconſiſtent with 
every; idea of Engliſh Liberty. Yet this unſatisfato 
mode of trial was inſtituted for the promotion of 
juſtice; and as a ſpecies of mercy to Delinquents, who, in 
trivial miſdemeanors, might. otherwiſe be ruined by the 
expence and delay of frequent proſecutions by inditment + 
but it hath been extended in a degree truly formidable. 
The Courts Leet and Sheriff's Tourns are fallen into diſ- 
uſe, and the juriſdiction of individuals is aggrandized be- 
yond meaſure: a juriſdiction, which, by its burthenſome 
6 becoming diſguſtful to men of fortune and 

Aae too often falls 1 into ws hands of the mercenary 

the ignorant, as 


« {troying 
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* ſtroying any hare, pheaſant, partridge, 


„% moor- game, &c. or uſing any dog, gun, 
* &c. for that purpoſe, between an hour after 
4 ſun- ſetting, and one hour before ſun-riſing, 
ns convicted thereof before one or more 


« juſtice or juſtices, upon the oath of one or 


« more witneſs or witneſſes ; ſhall for the 
« firſt offence be impriſoned, not leſs than 
«three months, for other offences not leſs 
« than ſix months; and Aer for the firſt, 


% Or any other offence, be once publicly whip- 
hel in the town, where the jail or houſe 


« of correction ſhall be, within three days 


« from the time of his commitment, between 


by the hours of twelve and one o'clock in the 


te day. And this is enacted even without any 


referniations, or diſtinctions, as to the rank, 90. 
pi or 4 * the „ | 


The tacit diſapprobation of mankind con- 
ki gns ſuch laws to diſregard and oblivion : 


but they ſhould be repealed, to prevent every 


poſſibility of oppreſſion on the one hand, and 


to wine all hopes of impunity on the other, : 


* 


Fa enen 
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n £ 4 
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; 5 oft of Fines. 5 en 


95 JEcuniary ſti form . lat, 


and beſt claſs of thoſe ſalutary re- 
N of law, which alone render national 
liberty either valuable or permanent. R. 
a wiſe and merciful inſtitution, which c n- A 
verts the little attachments of n 
into the ſtrong holds of fociety. , Let t th 
inordinate ſallies of profligacy be controule ir, 
in their firſt efforts; and the frequency of. 1 
capital, aud corporal puniſhments will ſoon, . 
become unneceflary : that frequency, ſo — Ws 
to the preſent, and future happineſs. of the, 
ſufferers, ſo ſubverſive of every ſentiment of... 


Wer ee „ EE om, 
$2. There exiſts however to this mile . 


mode of puniſhment a plauſible objection, 5 


which makes it ſeemingly repugnant to the 8 


genius of a government, formed and ſup- , 
ported on maxims of freedom: the quantum : 


of the fine muſt in moſt caſes be * tothe dif | 


cretion of the Fudges. | 
The 


KR 
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| The value of money and property is ſub- 
jected to daily and unforeſeen fluctuations: 
the circumſtances of the offenders, like the 
circumſtances of their offences, are infinite- 
1y various. It is impoſfible therefore, in 
this age of refinement, to imitate the ſim- 
plicity of the Ancient Britons, to annex ſpe- 
cific penalties to ſpecific: claſſes of crimes, | 
and to eſtabliſh a wholeſale traffic between 
criminals and courts of juſtice. ; 

Howel Dda found no difficulty.i in 1 Fr 
that the fine for murdering a Chancellor 
ſhotild be 189 cows g for killing the Queens 

cat, as much So as would cover her, 
when ſuſpended by the tail; for a perjury, 
three cows; for the rape of a maid, twelve 
cows; of a matron, eighteen; and in caſes 
of ſeduction, Vir, f factum denegaverit, 
E jurabit Super campanam eccleſie malleo , deftiru- 
tam; quod fi faſſus fuerit, compenſabit dena- 


ris folidem, eo nates femme aperiantur.“ 


1 ſee no reaſon, except what 1 7 "Ws 
their” internal abſurdity, to doubt the authen-⸗ 


Leges Wallicz, p. 116, 202, Kc. 
"7 1 ticity 
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ticity of theſe laws*; or to ſuppoſe, that 
they were not the 58 ſerious efforts of 
Welk Juriſprudence. For on this point, 

the ſame want of common delicacy, and 
common ſenſe, is very conſpicuous in the 
Inſtitutes of our good King Alfred ee; and 
in the anciefit Codes of uh Burgundians, | 
and of Sweden, and indeed of all the Ger- 
man nations. They had no ſettled rule of 
diſtinction between accidental damages, and 
intentional injury ; between voluntary, and 
involuntary acts. It was (ſays a learned 
Writer) the firſt indication of the approach 
of theſe nations towards politeneſs, that their 
compoſitions for Injuries done to women 
were generally doubled 9 


In ſhort, in the ages of imperfect civili- 
zation, £6 Juſtice ſeems to have been admini- 
ſtered, merely to give a protection to the cri- 
minal againſt the party injured * ;” and this 

Protection was given to the former,” in con- 
HE 5 They were made, A. D. 914. Adhibitis populi fre- 

quentibus comitiis in Casa Candida ſuper fluvium Taf. 


Spelm. Gloſſ. p. 362. 
Civil. Reg. Sueciæ, t. xi. 


2 Jeg Anglo-ſax. p. 37.— 
. 
1 Lord Kaime $ Lena p. 32; & . 
* LEprit des loix, 1. xx. c. 20. 


41 | ſideration 
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1 ſideration of the fine, which the latter was, 
| obliged to receive. This was called a com- 
poſition, and the reſentment of the offended 
fazaily was cancelled. Such is the character 
given, by Tacitus of the Germans: Suſi | 
4 pere ſuimicitias ſeu patris, ſeu propingui | 
«.neceſſe, gſt; nec implacabiles durant ; luitur 
60 enim elium homicidium certo armentorum ac 
5 e weg. ee, Karge foig 

6 lune, 


715 
188 


We amd alla in > Homer frequent mention 
; of, the price of blood as paid to the repreſen- | 
tatiyes of the deceaſed; and the ninth book 
of the, Iliad 1 is founded entirely on the efficacy 
of 1 in the expiation of an injury. | 


We 


By ſuch. means individuals were firſt taught to ac- 
quieſce 3 in the general diſpenſatians of law, and by degrees 
to conſider injuries to themſelves as injuries to ſociety. 
But, prior to the eſtabliſhment of theſe compoſitions, 
% Exery offended Baron buckled on his armour, and 
ſought” redreſs at the head of his vaſſals. His adverſary 
met him in like hoſtile array, Neither of them would ſub- 
nyt points in which their paſſions were warmly intereſt» 
ech to the {low determination of a judicial enquiry, Both 

_ truſted to their ſwords for the deciſion of the conteſt; the 
kindred and dependants of the aggreſſor, as well as of the 
defender, were involved in the quarrel,” _ 

See Dr. Robertſon's Hiſt. of the as Charles the 

Fifth, v. i. p. 44+ 8 
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91 « 1 3. In the courſe. of ſociety, riches muſt 
branch into very unequal proportions; and 
ſtated fines to ſpecified crimes-myſt become 

i of mockery and indifference to ſome 
offenders, of rum and e to others 
and their families. 5 

III 511 | 

DIE 'A eder Lawgiver Mieke un at 

the recital of the ancient amercements: he 

feels, that the Law on this point cannot, con- 
ſiſtently with reaſon, be fixed, and determi- 
nate. The enormity and tendency of the 
dᷓrime, the malice. and wilfulneſs of the in- 

0 tention, the inconſiderateneſs and ſuddenneſs 
of the act, the age, faculties, and fortune of 

Nn the offender, form a chain of complex queſ- 


tions; which can be reſolved only by the 
evidence of each ſeparate charge, and for 


1785 Which r no Vana foreſight can Provide. 


de + 


(Here den 1 a  neceflary appeal to the 


110 the families of Tudor and Stuart, became 


the law of England t to ſuch wiſe regulations, 
1 and 


ry bleaſt. of the judge; an appeal, which, under 


"occaſionally the inſtrument of extortion and 
' of: «tyranny: but which was, even in thoſe reigns, 

(cor the Bill of Rights v was only declaratory of 
the old conſtitutional privileges) ſubjected by 
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= And barriers, as ought: to have WE ta the 
B a an Syery benght of a 


It 18 the aſa of the. equrts,. Gaiters 


i on the clauſe of Magna Charta relatiye to civil 
amercements *, never to extend the ſine of any 


criminal ſo far, as to take from him the im- 


plements, and means of his profeſſion, and 
iyelihood; or to deprive his family of their 


gneceſſary ſupport. If the produce of his pro- 


perty, under thoſe humane reſtrictions, be 


thought inadequate to the degree of the of- 


fence, ſome corporal puniſhment is inflicted, 
or ſtated impriſonment: the impropriety of 
the latter, as a penal judgement, J have al- 


ready obſerved. As a further ſafeguard againſt 


| poſible opprethon, ll grants: and nn of 


C. 20. ** homa non. amercietur, pro mayo. de- 


licto, niſi ſecundum modum delicti, et pro magno delicto 
amercietur ſecundum magnitudinem delicti, ſalvo contene- 


mente ſua, et mercator eodem modo ſalud mercandiſd ſud, et 


villanus eodem modo amercietur ſaluo zwainnggio ſus, ſi inci- 
dexint in miſericordiam noſtram; et nulla predictarum miſeri- 
cordiarum ponatur niſi per ſacramentum proborum homi- 
num de viſneto; comites et barones non amereientur niſi 
per pares ſuos, et non niſi ſecundum! modum delicti. 
I be idea of leaving to the defendant the tools in trade 
and huſbandry, and the beaſts of the plough, appears to 
"op been taken from the Roan law. 
See Gilberts Fo 


Civil Law, P- 334. 
fines, 


_ 


emanum, p. .ag. an and. Wood's . 


ö 
g 
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fines, and forfeitures, of particular perſons, / 
before conviction, are illegale and void. 


8 4. The wiſdom of our Law, having thus 
amply ſecured: the property, and perſonal 
2 of the ſubject, hath rarely thought 
it adviſable to affix certain ſums to ſpecified 


crimes: 1 ſhall however mention one inſtance 


to the contrary; which, on account of its 
ſingularity, deſerves attention. 


8 The 37th H. VIII. c. 6. intituled, „the 
bill for burning of frames, and. ftill in ex- 


iſtence; for the better prevention alſo of 
the cutting out of beaſts tongues, and the 
damms of ſtew-ponds; the cutting off the 
ears of his Majeſty's ſubjects, and the heads. 
of conduit pipes; the barking of apple- trees, 


and divers other lite kinds of miſerable offences, 


to the great diſpleaſure of Almighty, Jod, 
and of the King's Majeſty;“ gives treble 
damages, recoverable by action of Law, ta 


230 


Bill of Rights, ſtat. 1 W. and M. ſtat. ii. c. 2. But 
it Was long Were holden' by Sir Edward Coke to be an 
ia. For chen a ſubject obtaineth a promiſe 

< of. the forfeiture, many times undue means and more 
00 violent profecution is ũſed for private luere, tending to 
et deſtruction, than the quiet and juſt proceeding of law 
mould permit, and the party ought, to live of his own, 
cc untl attainder.“ 2 Inſt, 48. 5 
the 


the cam Fry aa a 4 of - x 1. ein 
to the King's Majeſty. 


This ſtatute wants no obſervation upon it; 
except, that I have not ſtated it on account of 
the equivocal- idea of treble damages for an 
car: treble damages have in all caſes the ſound 
of abfurdity, though not uncommonly pre- 
ſcribed in — which give een Ac- 


| tions. 


8 5. The excellence of the Penal ſyſtem confifts 
in the reaſonable ſeleftion of the objects of its 
coercion, in the moderate and judicious applica- 
tion of its penalties, in the perſpicuity of its ex- 
preſſion, im the notoriety i its mandates, and in 
the certainty of its execution. But it may be 
rendered ſtill more perfect by the addition of 
certain ſalutary precautions, which ſavour in 
ſome degree of puniſhment, though intended 
in their general purport eee for * * 
vention of crimes. Böctish 


And here it is with pleaſure, chat I take 
the opportunity of mentioning an inftitution- 
full of Wiſdom and Humanity, of ancient 
uſe in England, and very imperfectly known 
to any other country. That wile inſtitution 

| | 2 "06728 e 
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of G0 Anceſtors: T mean, which, dividing the 
people into certain claſſes, compelled the ſe- 
veral neighbourhoods or diviſions of men to 
become mutual pledges for the good behaviour 
of the individuals, who compoſed them; and 


vithin their diſtrict, either to produce the 
offender,” or become liable to ſuch penalty 
as might be thought proportionable to the in- 
jury offered to the peace of Society. Securitas 
fiebat 'ſeilicet, quod de omnibus villis tatius regni 
| Jub"decennali fide-jufſione debebant ęſa mmiverſi z| 
ira pub fi. unus er decem foris-fecerity, novem. 
ad rebum eum baberent : » ſumma et maxima 


ſecurias, per ow omnes 59 e th _ 


bantur ; 8 


* 


The aäditionst facility if ng * . 


courſe: between the different provinces of the, -; 
kingdom, the improving uniformity. of lan» ” 
guage "which aroſe from that intercourſe, 


the increaſing numbers of the people, and 
their upſettled inhabitancy occaſioned by the 
purſuit. of commerces ſeverally contributed to 


throw. this plan c of police: Into gradual. diſu ſe, ; ; we 
In its e extent it is become perhaps N 


Wilkins, Leges Edward, c. 20. 
im- 


confequently, when any offence was commit- 


OF PENAL LAW. 77 


impracticable; but ſome of its beſt Teliget 
are till viſible 1 in our V. 


In WAOTY every perſon, as even a wife 
againſt her huſband or a huſband againſt his 
wife, who hath cauſe to apprehend that ano. . 
ther will do any corporal hurt to him, hath A... 
right to compel ſuch perſon to give ſecurity. 
toa magiſtrate, that he will not do any act, 
that ſhall amount to a diſturbance of che 
peace; and this is called a recognizance. of. ib, 
peace x. It is in the nature of a conditional, 
debt, payable only to the King, but in whuch.. 
both the King and the fabjea are Mapa... 
to have zn ingereſþ . „ 


The — muſt verify upon. oaths. 
that his application to the | Magiſtrate i 1s. nat, 
made from motives of malice, or to give vex- 
ation; and, if the perſon complained of ſhalt . 
refuſe, or be unable to find ſufficient ſurety, 
he ſhall be commutted to priſon. 


® 2 Hawk. P. C. 126. Colmlliathed b. iv. c. . 18. 

For which reaſon it ſeems an abſurd poſition in our 
law, that a recognizance may be diſcharged by the demiſe 

of the king: ; or that it may be en by the Nd at 
| ihe com aint it was taken. 
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It is alſo uſual, upon the conviction of cer- 
tain Miſdemeanours, to make ſureties for the 


Future good behaviour of the offender, a part 


of the puniſhment. And it is holden under 


the Stat. 34 Edw. III. c. 1. that the Magi- 


ſtrate hath a diſcretionary power to take ſuch 
ſurety from all perſons of evil fame, or, in 
other words, whom he ſhall have juſt cauſe 
to ſuſpect to be dangerous, quatfelſome, or 
ſcandalous; as from thoſe; that ſleep in the 
day, and go abroad in the night; and ſach 
as keep ſuſpicious company. All fuch per- 
ſons are preſumed to have been in ſome de- 


gree criminal in their conduct; and conſc- 


quently to be the proper objects of that pre- 
ventive juſtice, which is calculated for the 
amendment of offenders, the example of 
others, and the ſecurity of the Rate. ods 
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of the D 22 of the had Buy 9 1 


the Criminal. 


95 1. 0 Un E Roman Law 9 the 
murderer to remain on the gibbet 

* execution, as a comfortable fight to the 

friends and relations of the deceaſed*. 


Nec furtum feci, nec fugi, fi mihi dicat 


Servus: Habes pretium; loris non ureris, aio, 


-- 


. hominem occidi: Non Pres in cruct COFUDS?. 


17 


The Moſaical "TRE directed the body of 


the criminal to be buried on the day of 


his death, “that the land might 1 not be de- 
“filed “.“ 


* Ut et conſpectu deterreantur alu, et Solatio fit cog- 
natis interemptorum. ff. 48. 19. 28. 8 15.— A. D. 1741, 
when the Engliſh Regency made an order to hang the 


murderer of Mr. Penny in chains, they inſerted therein 


that it was on the petition of the relations of the de- 
ceaſed.” St. Tr. vol. x. 39. 

= Horat. Epiſt. 1. I. ep. xvi. 46. 

» Deuteron, xxi. 23. 
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It cannot with any propriety be ſaid, that 
Nan is inhumanity, but it may be doubted; 
whether there be wiſdom, in the adoption, 


which the Laws of England have made on 
this point, of the reſcripts of the Emperors, 


in preference to che command of Moſes, 


We leave * athes to rot, like 3 | 
crgws in the hedges; and our gibbets are 
crowded: with human carcaſes. May it not 
be doubted, whether a forced familiarity with 
ſuch objects can have any other effect, than 
to blunt the ſentiments, and — wh the bes. 


nen ene, of the people? 


82. The jonominious burial of perfor | 
owiley of ſuicide might perhaps, if ſtrictly exe- 
cuted,. form ſome check on the ſin of ſelf- 
murder; but, in this caſe, Juries are more 
generally guided by the momentary unpulie 
of compaſfion, than by a * 9 to 
the _—_— benefit, 


$ 3. T0 the diſſedtionl of . a is 
impoffible to offer any ſolid objectiorr. Mo- 
dern ages will confine it to the dead; and 
turn a deaf ear to the anatomiſt, who laments 


he Era of his own exiſtence, LDi, pre 


iniquitate | 


OF PENAL LAW) 42. 


Sigmiiags . er wives xs homines eee 
ien x Fear} 


$i There is a 1 liberality of ſen- 
timent in the propoſal, to ſubject certain 
claſſes of criminals to medical experiments 
for the benefit of mankind. England was 
by theſe means enabled to extend inocula- 
tion through Europe, and neee hin 
fave the mes of millions. 


Tam appedhonifly ive, chat 1 diſſent n a 
very learned writer, when I affert, that ſuen 


a plan can never with any propriety receive 
| the 1 ſanction. = 


Ir the experiments be without "TRAD" * 
are unneceſſary; becauſe equally practicable 
on the innocent and on the guilty: if of a 
nature to maim and diſable; they are cruel 
and impolitic: if dangerous to the life; the 
uncertainty of the event deſtroys all the ſo- 
lemnity of the example in the eyes of the 
people. The criminal himſelf toe expects the 

deciſion, under all the heated anxiety of a 
gambling adventurer; and meets the ha of. 


«© Vide Corn. Celf. i in | Prefat. Oe : As 
©. An on the ancient Statutes, p- 353 | 
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death in a ſtate of mind, very e to 
5 dictates and e of Chriſtianutye,,, 1675 


The 1 1 of 3 


5 e and the benevolence of its pro- 


ae make ſuch aids Alehelt, and el 


CHAP. Xx. 


+ od * 
3 4 4 # 4 
Ar Fe f 2 
- . 


Fl Cera Idea of ihe camei Ti 


tween Puniſhments and Cr imer. 


HE N we follow the antfiined 
courſe of our thoughts, inſtead of 


laying down premiſes, and deducing conclu- 


ſions from them, we reaſon from concluſions 
only: we begin our reſearches at the mouth 
of the ſtream, and thence” Inveſtigate the 
ipring, r 


be oktieal liberty of a ſtate conſiſts in 
the ſecurity of the people ; that ſecurity. bears 
A proportion to the juſtice, and wiſdom of 
the —_—_ code, which 2 innocence by 
| | . the 
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the chaſtiſement of guilt. But the juſtice, and 
wiſdom of every penal law depend on its 
analogy to the particular quality of the 
crime, to which it applies. The puniſh» 
ment then becomes an eſtabliſhed conſe- 
quence, unconnected with the caprice of au- 
thority, and flowing from the very nature of 
the offence. 


It is bt ſufficient therefore to have ſtated 
tlie right of puniſhment, | and the different 
claſſes of puniſhments ; it is alſo neceffary to 
conſider the ſeveral ſpecies of crimes, their 
definitions and gradations. 


£ : 


The ſuperſtructure, as the moſt akg oþ+ 


je firſt caught my attention; it m to 
examine the foundation. N 
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| i > H A P. XI. 
{ | | | 5 07 Crimes. 


66 TEAR. 6 
4 0 b 


* i 


2 RIME. is „ dilinguihable, ty 

A flin*: for every crime muſt be a 
| poſitive breach, or wilful diſregard, of ſome 
i" exiſting public law. But many offences againſt 
1 ceaxthly authority are no otherwiſe ſinful i in 
ily the eye of Heaven, than as infractions of that 5 
| iq implied contract of obedience to the legiſla- 
=_ | ture, to which every membex. of ſociety is 
| 
| 
| 
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ml ſubſected: and there are many ſpecies of kin... | 
113 | which, ina legal ſenſe, cannot be e _ 


k * ; 7 


= accuſation. 


14151 15 
11 1 92 The mere ſpeculative wantonneſs of 
my | a licentious imagination, however dangerous, 
1 or even ſanguinary in its object, can in no 
i _ eaſe amount to a crime. It is a paſſion inſe- 
parable from the eſſence of the human wiede 
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This FOI ſays a leatbed writer ww, the laſt 
tury, was known both to the Greeks and Romans, in te 
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to delight in the fiction of that, the actual 
exiſtence of which W pleaſe, 


Dionyſius che tlc is ſaid to have dann 


ed with death one of his ſubjects, for dreaming 


that he had killed him. This was hardly more 


iniquitous, than the execution of the-gentle- l 


man, who, having a white deer i in his park, 


which” was killed by Edward the Fourth, 
wiſhed the deer, horns and all, in the belly 
of him that counſelled the King to kill it; 


« whereas in truth no man counſelled the 
4 King to it:“ or than the attainder, and 
execution of Algernon Sydney, on the evi- 


dence of private, and unpubliſhed papers, 


without any proof, or even a ſuggeſtion of 


their intended publication; ; without even 
an averment, that they were relative to the 
treaſonable eres charged i in me. indict- 
mens” 


q 3. Ones have no exiſtence prior to the 8 


reſolution to do ſome criminal act, and are 


puniſhable 1. when, that reſolution. is» 


n 


* Markham Ch. J. rather choſe to, « Heshes ek" 


conſent to this. Baker's Chr. 229. den Hift, P. C. i. 
115.05 

5 In which caſe it is thought, that they mi igt bam 
been read in evidence. F _ p. 191. 
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capa leof proofs bog orienting even ir this 
ſtage is only inchoate, and in all caſes there» 
fore, except treaſon; is treated with a mode- 


rated ſeverity by our law; which benevo- 


lently ſuppoſes a poſſibility of recollection, 
and repentance, in every moment previous ts 
ag "EUR: completion of the deſigns! 3 
111 * 4001 
: his poſſibility Was excluded. by ſtat. 25 
Eliz. which made it felony “ to wiſh or de» 
${fire the death, or deprivation of the dm 


| <6 pr any thing to 10 e H 01 botuvos aot 
1101 PIs . 


, 


N dalibipenit, 4 rangi ſaid agile: Sir 
Heneage Finch gave a bloody interpretation 
to this expreſſion, when he inferred b, that 
„% to doubt or heſitate in a point of allegithce, 
kat 18 ihr ie treaſon and apoſtac .. 


[i 


hen the will is ſaid to be besen to 
ehe deed, it ſhould always be underſtood, 
that there hath been an actual, determinate 
endeavour, ſo far co- operating with the in: 
tention, that no new exertion of the mind 
could have intervened to prevent the effect of 
the crime, though that effect Fogg N 


oh FI Triats, _ ll, o. | 
15 — p. 782. 1 2p. t $127 21 


have 
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have failed; as if a man ſhould ſtab another 


with intent to kill, though by the ſkill of 


the ſurgeon the wound ſhould not prove mor- 


tal, or diſcharge a bullet at his head, though 


he ſhould -miſk his aim. 


M7 5 


C 4. | Thus thay criminal chars: muſt be 
founded on ſome fact, with the evidence of 
which every trial ſhould commence. If thar 
fact be eſtabliſhed beyond the power of refu- 
tation, it then becomes neceſſary for the per- 
ſon accuſed to have recourſe to the ſeveral 
ſuggeſtions, which are allowed by reaſon, 


morality and religion, to be matters of miti- 


Binn or excuſe. 
FI | + 


FB! pf 


vathty of elaborate diſtinctions, on the differ- 
ent gradations from the completeſt guilt, 
which is the accumulated reſult of both fact 
and intention, to innocence, which conſiſts in 
a total deficiency of a miſchievous will. 


The colour of the accuſation aſſumes a new 
tint, whether the perſon accuſed be reſpon- 
ſible, as principal or as acceſſory; whether 
principal i in the firſt degree, as actual perpetra- 
tor, or in the ſecond; as aiding and abetting: 
5 G 4 whether 
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Whether 3 as nlp Yr before the fact, nakter: 
Whether juſtifiable on, the ſeveral pleas of 
| misfor tune, Ignorance, or compulſſon: : laſtly, 
i there be a want of diſcernment or under- 
- ſtanding, there cannot exiſt | a malignity of 
mind; for ſuch perſons the law itſelf ſhould 
anxiouſly, apologize, on the appearance of 
their ! incapacity, whether! it ariſes from the 
courſe of nature, as in the nonage of infants; 
or from the viſitation of God, as in i the caſes 
ot ideots and lunatics. ie Fe 


103 3 34 F: | T9134) 8 7 oy {: f 
£ ww 1 of 3 
A 1 the meaſure of proof is full; 


When the act and intention * have both ico- 
operated to eſtabliſh the guilt of the offender ; 
.. When every poſſibility of extenuation or/tx- 
cuſe.i 1s precluded; then, and not beforejJlet 
the arm of juſtice be ſtretched forth, atid/let 
-' . that penalty be rigorouſly inflicted, which the 
law hath proportioned to the, denomination 


of the, crime. i 1 5 


29101; | 
| * By 5 common law, an intention. "BYcomwiis a Filer 
” ambunted te the ſame crime in no in/latce, And therefore in 
7051 n Holmes, who {et fire to his own houſe in the 
2005 city o don, with intent to burn the houſe of his 
F Seeder, : as the fire did not extend beyond his own houſe, 
ebe . vas adjudged not. to amount to the crime of Arſon. I 
l hereafte 5 occaſion to mention ſome Particular 


Nantes Which depart from this rule Holmes's caſe. is in 
. Car. 577 | 
6 5. It 


* 5 
4 


OF PENAL, LAW. 3g 


8 5. It ĩs ee to delineate any ſyſte- 
matic, or graduated ſcale of crimes, applica- 
ble to every legiſlation; for crimes are of 
temporal creation, and to be eſtimated in pro- 
portion to their pernicious effects on ſociety. 


Municipal laws muſt be adapted to the tem- 


per and influence of the climate, the ſtate of 
commerce, the occupations, number, and 
| ws of the people; in ſhort, to the nature, 


principles, and neceſſities of each particular 


government. The ſame fact is therefore 
liable to a different conſtruction under every 


different legiſlation. Solon made idleneſs a 


crime; and this, in the infancy of a demo- 


cracy ſo well regulated as that of Athens, 


was not unreaſonable. In Holland it is a ca- 
= pital crime to kill a ſtork; but ſuch a provi- 
don in the dry, mountainous parts of Ger- 
many would be groſsly abſurd. The ſafety 

of the ancient Gauls conſiſted in the mere 
brutal activity of their bodies: «4 it was erimi- 
nal therefore, ſays Strabo, and puniſhable, 
for the young men to exceed the meaſures 
of their girdle, for it was conceived to be a 
proof of idleneſsand gluttony. In the warmer 
countries, which want the reſtriction of the 
true religion, we ſee polygamy eſtabliſhed, 


or the uſe of ſeraglios permitted. Lawgivers 
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| | are but men; and the wiſeſt of them will 
= | too often be influenced by their conſtitutional 
= | paſſions, though perhaps inſenſibly, in the laws 
= - which'they frame. But in the temperate cli- 


$8 mate, which we'inhabit, where the ſexes are 
8 equally qualified for the pleaſures of ſenti- 
a1 9 ment; and where it is not unuſual for the 

wife, the miſtreſs, and the friend, to exiſt i in 
the ſame perſon; ſuch pluralities would as ill 
agree with the temper and diſpoſition of the 
people as with the dictates 55 9 pee 

Wet they profeſs, FH . 


q 
OGG ES, Monit ö 
* 


A 


if} 


us Fs 4571 
«+ 6. Crimes then being relative to the na- 


ture of each particular government, they are 
incapable of general definitions: but it is very 
poſſible to eſtabliſh certain leading principles, 
which ſhould be ever preſent to the eee 
| 1 human Juriſdictions, yo 


: 3" 
if . 


The Preſident de . 3 confi; 
dered crimes, as prejudicial to religion, to 
it morals, to the tranquillity of the public, and 
_ tio the ſecurity. of individuals. This diviſion 
| ſeems liable to objections, though it may not 
__ *”au be eaſy to make a better. I ſhall avoid there- 
1 fore the arrogance of the attempt, by purſu- 

| ing the detail without any methodical divir 
4 | | hs of the ſubject. 


CHAT, 
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0 H A P. XII. nalin 


of Crimes relative 70 kelgun. 
| $ 1 | \Eligion bath been wiſely eſtabliſh 
AL FH ed by law, as uſeful and neceſ+ 
fury to 3 ; and is ſo wrought into the 
very frame of our government, as to become 
a main part of the conſtitution. ' The magi- 
ſtrate therefore, though the well-being of the 
ſtate be his peculiar object, is by no means 
exempted from a due concern for the religion 
of his country. | 


2% 2. But it is no conſequence from thetb'p pres 
miles, that men ſhould be debarred liberty of 
conſcience, and the free uſe of reaſon and in- 
quiry; much leſs can any argument be drawn 
from them in favour of perſecution. Freedom 
of thought is the prerogative of human kind; 
a quality jnherent in the very nature of a 
thinking being ; a privilege which cannot be 
denied to him or taken from him. Montaigne 
therefore had good cauſe for ſaying, in his fa- 
miliar way, * that it is ſetting up one's own 
« hy very high, to direct another to bo 

N « « roaſted 


* 
* 7 
Fs E 


92 PRINCIPLES: 
4 roaſted alive for them.“ He ſpoke f 


ingly; 3; for all the ſtates of Europe were at” f 
that time blazing with religious martyr- 
doms: and it ſeemed to be the fundamental 
principle of all ſects to emed ar lte 
each other. Ke r eee s Abd 9 | 111 

Mn 2d 1113 

| tx Even EET the frat . 

liberty ; and benevolence, . became the blood 
ſcene of intolerance and perſecution; the mi- 

5 of p. peace and chriſtianity were the acc 

diſpenſers of death and. deſqlation; and f 


the eee of the moſt malignant mur- 5 


1 


ders were clad j in the pure mantle: of religlon . 

ieee e 34 1 r 5 318 1 904 T6 
The accompliſhed and ſentimental Sir Tho- 

mas e. cauſed Lutherans to be whipt, tor- 


tured 2. and burnt alive i in his preſence . Cran- 
10k 


1 It ſeems gloft neceſſaty to produss ſome inftinice i 2 
ſupport of this allertion * and therefore, [tranſcribe tho ti. b 
lowing from B Burnet, on wh hoſe hiſtorical fid TEN 
we may. rely as rag tranſaQions except thoſe 10 ae 
he believed Genel to have been an eye-itneſs. The” 70! 
clergy now reſolved to make an example of one 28. 
ö a gentleman of the Temple: he was carried t 
the Lord Chancellor's houſe, where much pains were tal 
to pefſuade him to diſcover ſuch as he kne zin the Tem 
ak Ki] {fayoured the ne opinions; but, 4; Ur means not 

revailing, More made him be whipt | in 6 _ and 
air that be ſent him to r e Tobked nu. 
im put to the rack.“ Bainham was afterwards 
N s Ut, of the Reform, vol. I, p. 165. 
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mer led Arians and Anabaptiſts to the ſtake. 
Bonner, Biſhop of London, tore off the beard. 
of a weaver, who refuſed to relinquiſh his 8 
nets; in another inſtance of the ſame kind, be. Y 
ſcourged a man until his arm ached with "pe" 
exerciſe; and held the hand of a third to the 
candle, to give him a ſpecimen of burning, | 
till the ſinews and veins ſhrunk and burſt. 
Even Wriotheſly, the Chancellor of Eng x 
land, directed a young and beautiful woman 
to be ſtretched on the rack, for having die 
fered with hit on the real preſence; WH. 
his own arm he tore her body almoſt pſ4 
der, and cauſed her afterwards to be _com- TY 
mitted to the flames. In fine, infants, bon 
at the ſtake, were thrown into the fire wi 


- _ pray as  partaking o of the fame hereſy, -- 


Se 


UE 09! 


Human nature appears deteſtable oy” 
ſuch repreſentations; which (as they are well 
deſcribed by a philoſophical writer) ink. men. 
below. infernal n in wickedneſs, and be- — 
low. beaſts in Sly. 


A fY e535 
ay ravine; oi V1. 
Z . „ 


: 
”y 128 „ 
1 1 Li i£ TIT * 
* * 


E the Eighth, and MEET 15 895 wwe 27 
bloody ſtandard of the national faith, ruled 


4 „lik! wig 


= Ir was made Wie to believe this Prince h 
been married to Aune of Cleres. ny 11 


_ vhtiverrtes 


all ſects by turns with a rod of iron: his 
Icholaſtic Tubtlety was equal to his cruelty j 


and we are told, that, in one inſtance, he 
found ſufficient reaſons for ſending three pa- 
piſts with three proteſtants, their compa- 
nions, in the ſame proceſſion to the ſtake. 
His daughter Mary, with leſs ingenuity; poſ- 
ſeſſed the ſame rancorous and implacable 
zeal. And we accordingly learn, that in the 
pace of three years, under the auſpices of 
Biſhop Gardiner, ſhe committed two hun- 
dred and ſeventy-ſeven proteſtants to the 
flames. Human ſacrifices were at this pe- 
riod more frequent in the metropolis of Eng- 
land, than they had ever been in either Car- 
thage, or Mexico: and in all theſe inſtances, 
the future damnation of the heretic was be- 
lieved to be the inevitable ane of his 
death. 


ve rev rend fathers, - 0; * 
| Whoſe beards the ſilver hand of time had wach, 
Whoſe learning, and good letters peace had riitor'd, 
Whoſe white inveſtments figur'd innocence; . - 8 ; 
The dove and very bleſſed ſpirit of peace, 
Wherefore did ye fo ill tranſlate yourſelves 
Out of. the ſpeech of peace, that bears ſuch grace, 
Into the harſh and boiſt'rous tongue of war, 
And civil maſſacre? who ſhall believe ones 
But ye miſus d the rev'tence of your place, 77 
Under 
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Under the counterfeited zeal of God", n 


In deeds moſt damnable *? | 3 
: N B10 


{{ This: FRI had ſubfited Haw for, nliors 

Fs a century?: I find the — 
count of the execution of Lord | Cobjnm, 
A. D. r e e pda 
tog i521 E 
A Than was 85 uud upon an de 45 
though he had been a mogſt heynouſe traytonre 
to the \crowne: and ſo drawne forth into 
r Sainct Gyles Felde, wheere as they had ſet 
gel up a new paire of Galowes. than he was 
«+, hung up in a chayne of yron and ſo eon- 
Senne. alyve in the fyre, and ſo he departed 
« hence; mogſt chriſtenly. how the prieſtes that 
«+.tyme fared ang curſed, requiring the peo» 
ple not to pray for hym, but to judge hym 
1 d um ned 1 in hell, for that he departed not 


Peorum gumen prætenditur ſceleribus. Liv. xxxig, 
c. 16. At 

©! Shakeſpeare. 55 
pet But it appears, from Godfridus Colpnicatiy, = 
wrote A. D. 1234, to have prevailed much earlier on the 
Continent.” © Eodem die, quo quis accuſatus eſt, feu 
e juſte, ſeu injuſte, nullius appellationis, nullius defen- 
* ſionis refugio proficiente, damnatur, et flammis injioi- 
&« tur.” This was founded on the followin e 
of the Emperor Frederic : „Pamnati per eccleſam; judici 
fæculari reknquentur, animadverfione debita W cle. 
ricis a ſuis ordinibus primo degradatis.“ See alſo, Matt. 
* p. 409, and Hales Hiſt, P. C. i. 383. 4 
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| Chriftianorum manifeſtum exemplum. This writ | 
was iffaed ſo late as the year 1611 I, by James” 


laſt aboliſhed, with all proceedings thereon 3 75 
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« in the obedience of the Pope, it were too 


to wryte. And thy was done in che 
yours four rand Mocee and * iI. os 2 


FA : —_ © 


The writ 4 ant Contburatals Gents 
eee been founded on the 2 Hen. IV. c. 15: 


it was firſt uſed with effect ag ainſt William _ 


 Sawtre, A. D. 1401, who Rad been con. 


demned for hereſy by the Conv xeation "of 
Canterbury; and whoſe ſeriterice bad been 
confirmed by the Houſe” of Peers: it eo. 
cluded in the following words, © ac 1p 
hereticum in eodem igne realiter comburi ; facias, 
in bujuſnodi criminis detttationem, aliorumg 


the Firſt, againſt Bartholomew. Leg: an, : 


Arian, on à conviction before the Ordivay; | 1 
Having ſubſiſted three centuries, it was a 


is 
and all capital puniſhments in purſuance of 


eccleſiaſtical cenfures, by 29 Charles II. E. 9. : : 


£3 56TH! 


| © See the ag od amino of Se Jn Oldcaſtle 


collefted by John Bale. - 4 111 | 


On which occaſion. j ie as ax judge b Sense reg 
field, Williams, and Croke, that che Bie an may conrict 


Tan- 


of hereſy, and that e th writ ere | 


burendo may iff 12 Co. „ 
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I is perhaps to be wiſhed, that this Nature 
had gone one ſtep. further, and taken from 
the — arm ith rin was hs 1 


= <4 
diction r 
LY 4 « * . 


1 barg ED this detail af biſtorical ads 
merely as a ſubject of curious ſpeculation. 
The banners. of, pious cruelty. ſeem now to 
be fy Oy laid alide. ee and be- 

0 8 of re. 


2 + * 
ligi Ne Ln | | 
8 N n A * 2 I * 2 : OY ” 
" x 8 . | 1 4 2 4 *. * +! &* 
** - » Os a * 


* 1 Ee and 9 beck 
with reaſon and civil liberty, 12 intentional. 


to. the ſecular cognizance 1 vet not as. crimes | 
immediately fatal to ſociety, and cal ing for 6 
the extirpation of the criminal; but as in- 
fractions of the public tranquillity and di- 8 
ſtubances of the eftabliſhed ores 
The Englift eee is now abe, that 2 
it is. not the office of the magiſtrate to ſtir 
up the. Zeal, and blow the coals of perſecu- 
tion; that ſeverity ought not in any inftarice” 2d 
toꝛbe extended to the peaceable exerciſe or 
. dif- 
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different opinions; that the Law ought not 
to be made the ſcourge of conſcience, nor 
compulſion to be added to intolerance. Miſ- 
directed piety is no longer within the pro- 
vince of our tribunals; though ſometimes, 
from the principle of the civil eſtabliſhment, 
properly p26 eons to certain civil A 


ties. 89 
nt bie nar ett aol þ 
1s «t-Hoar: this, ye nations; and let not in 
any caſe the ſacred truths of the Goſpel be 
forced upon mankind by the contaminated 
hand of the executioner! let not in any caſe 
an unhappy attachment to hereditary reli- 
gious errors, confirmed by the prejudices of 
education, be made a capital crime! The. at- 
tempt to over- power by terrors the mifappre- 
henſions of the mind is unnatural and pre- 
poſterous. Uniformity in opinion cannot be 
the reſult of force; general orthodoxy car | 
Mot be the creature of mandatory, Law; nor 3 
can the pains of death in ſupport of en, | | 
0 even Io uy _ Out 10 cee 18 285 
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perpetual imptiſonment*;z in others, to the 
pains of high-treaſon, It is alſo high-treaſon*® 
to pervert, or even to be perverted, to the ſee 
of Rome. A ſecond refuſal to take the old 
oath of Supremacy is liable to ſimilar ſeve- 
rity”. Such Laws are rarely exerted; but 
their exiſtence is a national reproach. 


A free government may naturally hold in 
abhorrence a religion, the principles of which 
are founded in ſlavery; but a free government 
forgets its own principles, when it gives to 
1voluntary opinion, the denomination and 
5 of the moſt enormous N 

6 that age of bigotted enthuſiaſm, hs 
ial tyranny was placed in competi- 
tion with civil government; and when it was 
attempted, with impudent and unwearied dili- 
gence, to ſubject the internal Sovereignty of 
the realm to the ſuppoſed univerſality of the 
Papal power; the indignation. of our anceſtors 
was at length awakened, and..the.unnatural 
poſition of “ imperium in imperio” was en- 
countered by many ſharp and ſevere Laws. 
2 motive hath ceaſcd, but the effecks r. e- 


Stat. 27 Eliz. c. 2. 3 Ja. 1. Ce. 4 23 , I. 
FORD 8112 155 


H 2 © anal; 


* 


. _ 1 5 * iS + ha F 1 


main: py "M0 ats W e at t this 
crowded with inflictions of forfeiture, ad | 
perpetual impriſonment, (under the name of 
premunires) on Papal proviſors, importers of 
any Agnus Dei, croſſes, beads, or other com- 
modities of the church of Rome. Can it be 
2 queſtion, Whether theſe "or _ Up 
to be Tepraked?”” Al I deg 753 
NE ih © | 8 40.1 
5"g 6 Wer. by the 1 17 the 
common Law, was a gs 0 of hereſy *. Un- 
der this idea, A. D. 1441; the writ ue heretico 
comburends' was iſſued in Margery Good. 
mali of Eye in Suffolk; and ſhe was accord- 
ingly burnt for conſultation with the Devil. 
Witchcraft alſo was treated with extreme 
ſeverity in very early times: in e | 
A. D. 840, a Law was made to puniſh; ĩt by 
cutting. out the tongue; and in England, by 


* 66 Sorcery et LD ſont membres de herefie.” Mirror, 
c. 1. § 5. — Fleta. (“ Chriſtiani apoſtatæ, ſortilegi, et 
hujuſmedi, comburi debent,” The word “ hujuſmodi,” 
which in this ſentence ſeems of a very alarming nature, is 
not more exceptionable than certain expreffions,” Which 
frequently occur in the Engliſh ſtatutes: ſuch as © divers 
other like Hinds of. miſerable offences,” 6 Ae thin to the ſame 
cel.“ *% Other offences of the like fort, &c.“ We frequent- 
ly find the ſame vague appendix in the Roman Law. 
os: NN quid ſimile fr admiſeriut.“ 
V Concil. Brit. P- 341, | 
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the laws. of Zthelſtan, A. D. 928, it was 
made a capital crime . We find a preſent- 
ment of ſorcery inter Placita Reg. Rich. I; 
and in the Vear Books there is an appeal of 
Necromancie in the 18th year « of Edw. II. 
There are alſo many ancient writs in Rymer 
de fortilegis capiendis. It ſuited the ſanguinary 
temper of Henry VIII, as well as the pedan- 
try of James the Firſt, to give written de- 
ſcriptions of this offence; we accordingly find 
very learned edicts againſt prophets, ſorcerers, 
feeders of evil ſpirits, charmers, and pro- 


vokers to unlawyful love :. Sir Edward Coke 
thinks b, „ that it would have been a great 
defect in eee to have ſuffered tuch 


511118 f | 
See alſo a „Law romp. Hen. I. in Lanka, c. Tr, 

Wi illiam of Neuburgh, who wrote A. D. 1181, 

very” grave account of a witch who. obtained a n at 

75 FE of Suerus King of Normandy, by command- 

g the waves to ſuck in the greateſt part of the adverſe | 
fleet; 5 which was accordingly done.” P. 236. 

On che 23d of Auguſt, 1728, ſeveral perſons were burnt 
alive At a town in, Hungary, becauſe a large woman, who 
had confederated with them in the art of witcheraft, did 
not, when put into the ſcale, weigh 0 than out 
ounces. | 

See the Roman Law ce de his qui ee dent poculum 

120 Plutarch alſo exclaims W 'armly againſt women uſing 


us 
r epa dri diewlipna £65 rd XAT a prod. | 


> 3 Inſt. 45. | 5 
Hz -  deviluſh 


PRINCIPE ES 


deviliſh ibominations to paſs with impunity. py 
But the lawgivers of this generation have pro- 
hibited* all proſecutions of àa crime which 
doti not appear to have any exiſtence ; and 
have by the ſame ſtatute ordered all preten- 
ders to ſuch preternatural abilities to be ex- 
alted on the pillory above the reſt of man- 
| Kind, That Rnavery, which endetrvours to im- 

poſe an credulity, is ſurely a proper object of cor- 
rection; for which reaſon alfo, falſe and pre- 
tended prophecies are properly puniſhable, 
though they are too frivolous in their nature 
to require any extraordinary ſeverity. They 
were puniſhed capitally by 1 E. VI. c. 12; 
Which was repealed by O. Mary: and now, 
| by 5 Eliz, c. 15, the penalty for the firſt 
offence is a fine of 1001. and one year's im- 


priſonment ; for the ſecond," forfeiture of 


all goods and chattels. and. ppriſonment 
for 1 0 . 


MY 7. It is not improper, under 1 title of 


this chapter, to conſider crimes relative to 


marriage; ; which, though a civil inſtitution, 
15 e with the feal of ag 


ve. 5 '* 84 27 


0 . 9 Geo, U. ol 3. 


50 
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- Inceſt, and.adultery *, are vices fo contrary 
to the well-being of a great and poliſhed ſtate, 
that one may wonder at the ſupineneſs of the 
Engliſh Law, which hath not ſubjected either 
as erimes, in any inſtance, or in any degree, 
to the temporal cognizance. Adultery is per- 
haps puniſhable by. indictment f, as a ſcanda- 
lous and public indecency ; but in no caſe as 
the infraction of a ſacred tie, and tending | to 
a general diſſoluteneſs of manners. | 
„cg 

This 8 among the Saxons v was s punith- 
ed by a fine, called Lecherwite, and Leger- 
geldum. And we find in the Domeſday book, 
c quod adulterium faciens 85 4d emendabit homo, 
et mina tantundem: Rex habeat hominem 1 27 


terum, Archiepiſcopus feminam.” The Julian 
law of the Romans puniſhed it alſo by hae ; 


"a on folor nati, genetrixque vocabere cratris, 
Nec quot confundas et jura et nomina ſenti ;; 1)] 
Ovid. Lo 
The crime of inceſt was uniſhed with great ſeverity 
by the Roman Law. See Dig. XIVIII. 5. 38. 2. An And/this 
ſeverity was even extended to the mode of proſecution, 
De ſervis nulla quæſtio eſt i in dominos, niff _ cet, 
Cic. Orat. pro Milone, c. 22, 1 
Oppida cœperunt munire et condere leges, 
Ne quis fur eflet, neu latro, neu quis adulter: e 
. e eee 3 Tremaike 8 Pleas of the Crown, 
p. 209, and p. 215. State Trials, vol, ili. p- 52 


4. :; e 
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then law of Moſes - with death. „Wonen 

-;Fommitting adultery wore by the-Egyptians 
d qprived of their noſes, that they might not 

gain allure men to wantonneſs; but I can- 
not learn that male offenders were liable to 
e corporal penalty. I he wife's tranſgreſ- 
ſion in this reſpect is certainly more repugnant 
to che end of marriage; than the huſband's; 
yet the ſex of lawgivers influences the modes 
of puniſhment. A female Legiſlature, how- 

ver inclinable to eradicate this offence, would 
"" hardly have had reeourſe to mutilation; as the 
moſt eligible e 15 that purpoſe. 
inen 538} Virus! zen ei H 08 - 

„ . Polygamy, i is in our it, Loy a. faloniqus 
_ offenced, but entitled to the benefit of Clergy : 
"by the laws both of ancient and modern 
Sweden, as alſo by the laws of Denmark and 
of Spain, i it 1s es with dane net 


'© er eit kr. 10. e ot 


1 Ja. J. c. 11. But it is 8 55 the third ſection, 
< that if any perſon, divorced by any ſentence of the ec- 
cleſiaſtical court, ſhall marry agam, the former huſband | 

or wile being che, he or ſhe 4e Mal not for ſuch marriage 
ehe liable to the, penalties of the ſtatute. Vet ſuch fen- 
"tence of the ecclefiaſtical court 1s no Miffolution 3 à vinculo 
be the ſecond marriage is merely void, and the 
OF is in ts eAedts ; as offenh ve to the, intereſt of ſo- 
N eg this ca e as in any other. bs reaſon. of this 
| W is obwieus, but hfatiefaAtory.” Fant, ſee 
del. p. 27. 1 Cro. . 401. 


* 
18 
7 70 11 


OF PENAIL. Aw. 10h 


n groſs ſpecies of adultery, a, od by 
21 the profanation of a religious rite; yet the 


law, which ought to look upon the indivi- 
d of the community with the eyes of a 
mother upon her children, ought to be very 
— of the higheſt ſeventies, when the 
zander ctuftref melt tions" may ſuffice. In 
France it is puniſhed by ſentence to the 
2 gallies, or by eee, eren 2 


o illi Slit. Q 20 
U. By the ancient n of Englund, Chriſtians 

If —_ Jews were en ales 16th 

Soqtuq 3M 10} 329ib9qxy eldrgite ons 


9. It is made a Gly by a late tute- 
des Hiemubss clandeſtine: marriages *, 1 The 
crime is indeed prejudicial 1 mits conſec quences. 
to the public police and economy: yet it 
b. might perhaps have been ſufficient to have 
made all ſuch marriages void} or to have ſub- 
jected the offender to un e or 
n diſabilities. | 


one. 19, Sacrilege earn a very. 1 ar- 
tice in 1 the Roman law, and wWas accounted 


II have cranſeribed this expreſſion from Sir Edw. Coke, 
3 Inſt. 89, but it is evidently a miſtaxe. Contrabentes 


cum Fudeis, Fudzabus, pecorantes, in vixi cmd 
| large Fleta, I. i. c. 35. gh 


* 26 8 II. c. 33. 
more 
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8 dre odious than treaſon 1. The Engliſh 
| filitiiteZbook” draws no diſtinction of guilt 


fromthe holineſs of the place, or perſons 
offended; except iii tlie crime of robbing a 
church, or chapel, which is excluded from 
the benefft of clergy by an/a& of Henry the 
Eichth; tlie fact however muſt be accom- | 
panied by an actual breaking v. By an A- 
thenian -law ”, a' man committing this 6f 
fence was baniſhed with all his children. It 
was alfo a maxim of the civil law, quod de- 
licta capiunt Iperementa a loco, ove ratione. loct. 
in quo committuntur *. By the laws of King 
Canute e, „ if anda be committed in a 
church,. a full compenſation ſhall be paid 
to Jeſus Chriſt, another full.compenſation to 
the king, nd a thick: to _ relations of the 


et! we are told that in the e of 8 at ; Aricia 
near Rome, whoever killed the chief prieſt was entitled 
to become his ſucceſſor; 3 2 moſt unaccountable . 
lege! ' alas | 
Fanum in luco eft, et "RI IEY ſacerd Fe i, qui 
ſacerdotem ſua trucidaverit manu; Arictoque ow, Fans 
os K ad inſultus propulſandos ROS 


Strabon. Geogr. I. v. p. 366. 
Hece ſuburbanæ templum nemorale Diane 
Fartague per gladios regna nocente manu ! 
* Ovid, Art. Am. 1.1 59. 1 
m 2 . 351. Meurſius, I. ii. C. 2. 
o fl. J. xvi. & 5. | ? Lambard's Collection, Law 2. 


deceaſed.“ 


| 
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qeceaſed. And in the 8th year of Edw. IV. 
it was attempted to make ſacrilege high- 
treaſon, ſubjecting the offender to be burnt. 
A petition, the common method of tendering 
bills for the royal aſſent, was preſented to the 
king for that purpoſe by both houſes. To 
this extraordinary requeſt the king returned 
an anſwer, becoming the royal e of 
the en of ef Roy s 1 1 0 . 


'2 


"CHAP. XII. 


0 of cine. de 70 the Liw 
I. 90 Nations. „ 


5 3 HE law ** nations is founded 

partly on the ſuggeſtions of na- 
| rural equity, partly on politive ſtipulations. 
It is univerſal in its extent and operation 
through the civilized world; and ſupported 
by the general conſciouſneſs of its general 
Utility. 


Individuals are required to give their ac- 
2 to this law, not as a matter of 


1 Corn, 684. f Foſter, p. 192. 


NG 
* 
cg 
. 
— 


choice, 


e PRENGIPT ES) 
— of: lopillators to force that -acquief- 
cence; if kept back or neglected. For the 
faith of nations in their collective capacities 
would be of little avail, if private ſubjects 
were allowed to uſe hoſtilities and treachery 
towards each other; mutual diſtruſt, inſecu- 
rity, diſcord, and war, would follow. Vim 
2 tingui jut valeat neceſſe e. If 
the views of each individual were ks 
to terminate in ſelfiſhneſs,” the miſery of all 
would be the conſequence; the ſtability of 
a huilding depends on ** ee e of 
e e n 2 0 22015 
A A Nin a 
his law betty: preciſe "_ | definitive, | 
in proportion to the continued intercourſe of 
narions , and tlie complication of their mu- 
tual buht ond Jam not however to con- 
ſider thoſe multifarious rules of equity, which 
have been tacitly eſtabliſhed in the conduct 
of: wari and commerce; ſuch as, declararions 
previous to hoſtilities, the prohibition of poij- 
ſoned WEAPONS, capitulations, ſafety of ho- 


„ 
1 k * 0 


Ls Sy IR ao of 3 maintenapes of 
py m legem extori 3 poſuerunt, . ils bene. | 
mus, 1 de jure Sueonum, I. ii c. 4. * 


truces, 
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truces, the privileges, regulations, and re- 
ſtrictions of merchants. I conſine myſelf 
merely to the penal cognizance of ſtates in- 
ternally reſpecting the rapaciouſneſs and ma · 
lice of Natives in their conduct towards A- 
liens. The crimes. founded ane are re- 
u eee gots effi wen 


18 2. Offenders 1 the 1 1 
vidows: of Embaſſadors, by arreſting their 
perſons, or diſtraining their effects, are deem- 
ed violators of the Law of Nations; and; 
by a modern act, made liable to ſuch pe- 
nalties, or corporal puniſhment, at the Ghans 
caller and the two Chief FJuſtices ſball think 
Ft v: a a ſtrange, and unlimited diſcretionary 
power 11 abhorrent from the principles of a 
free government; unlikely indeed to be abuſed, 
but improper, to be given. It Would be eaſy 

to eſtabliſh a leſs exceptionable. ſanction 0 
= reverence which is due to the repreſen- 
tatives of kings. This Act is aids tu have 


„Gen nid 2111 eoiltftog OF 21/0197 
V Stat. 5 Ann, C. 123 | EY g 
The ſame! indefinite legiſlative thorityz//as ty ail 


LO Ce LAU is — Sen 5 de : e Wm 
, 


Mola Act, which empowers cc 

Articles of War, and ras.” Ny Courts-martial, to 

crimes by articles, and infli& ſuch penalties as the 4 ile. 
direct. But this cannot be extended to aſhes Lee ob limb. 
8 B. i 1s 4.1 He. : 3 * 
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been” Made under mortifying cheüiſtenebe) | 
as a kind of public ſatisfaction to the Czar 
Peter; whoſe embaſſador, Mateof, had been 
arreſtecd in London for debt, and obliged to 
have recoutſe to the other foreign miniſters 

to give bail for him. It ſeems hardly credi- 
ble; that the characters of embaſſadors ſhould 
have wanted this ſanction in England in the 
18th century. Mr. Whitworth was alſo ſent 


witli a ſolemn apology to the Czar, in which 


he told him, ſays Voltaire *, «that the Queen 


had impriſoned the Perſdns who hadpreſiined 


to arreſt his embaſſador, and that the de- 
linquents had been rendered infamous;“ 
aſſurances, which, if they ever Abe had 
_ no foundation it in fact. Aon 
- IT'D is 

83. Truce-breakers, and; ae of ſafe 


ehnioa; are by a ſtatute of Henry the Fifth 


declared guilty of high-treaſon againſt the 
King's crown, and dignity 2. It ſeems to be 
the better opinion , that this was repealed 


by the ſubſequent ſtatutes of Edward Sixth, 


and of Mary. The puniſhment was certain- 
ly extravagant; but the milder law of Henry 
the Sixth relative to the ſame crime , which 


* Hit. 4 Ruff C19. 7 2 Hen. V. "ON - 
* 3 B. iv. p. 70. * 31 H. VI. c. 4. 


* * ill 


IJ 


: fill remains in os, is too Wie 0 in- 
determinate, | NES AS 
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1 1 countries naturally ſhew a 
peculiar tenderneſs to the perſons and pro- 
perty of foreigners. It is a beautiful cir- 
cumſtance, ſays Monteſquieu, that the Eng- 


liſh nation made the protection of merchant 


ſtrangers a principal article in the great char · 

ter of her liberties? :. the moſt benevolent᷑ in- 
dulgence was alſo ſhewn by our law to the 
proprietors of diſtreſſed and wrecked veſſels 
4 | JOEY AY = ner when it was: per- 


| bes There was a degree of national wiſdom: in the ON 
to which Monteſquieu alludes, and which may be found 
in 9 H. III. c. 30. It muſt however be acknowledged, 
that the internal Hoſpitality of England doth not appear 
to be of great Antiquity,” I ſhall tranferibe a part of the 
oath, which Bracton records, - asneceflary to be taken by 
all perſons above fifteen years of age: «© Furabunt etiam, 
quod nullum de nofte recipient in domunt fuam ad hoſpitan- 
dum, niſi bene notus fit : et fi forte ignatum aliquem«hſpi+ 


taverint, quod non permittent eum in craſtino recedere ant 


clarum diem, et boc ſub te imonio trium vel uatuor virorums' 
, 7 | 


Ii 111. C43. | 3 
At the ſame time, it ſhould be obſerved, that the. me 
part of this tranſcript relates merel to the police of 
kingdom, which: in the early. peri $ of our Tue was 
extremely ſtrict. 1 
The hoſpitality of the ancient 88 was LIED 
« Quemcumque mortalium arcere tecto nefas habetur. 


Notum ignotumque, quantum ad jus hoſpitii, r nemo diſ- 


erpit.“ Tacit. de M. G. ee nt. 8 
4111. 5 Ir 


ne PRINCIPLES 
mitted to other nations, in noufragorum m. 


ſerid, et calamitate tanquam vultures ad pres 


dum currere . This ſubje& is certainly con- 
nected with the law of nations; but I Rall 
2 obſerve further upon it, that it hath 

been thought. neceſſary by a very modern 
act, to make all ers of diſtreſſed or 
ſtranded ſhips gay of felony without be- 
neſit of clergy . This act was indeed eſſen · 
tially neceflary to infer criminality on the 
plunderer; ſince Larceny could. not at com- 
mon law be committed of treaſure trove 
or wreck, till ſeized by the King, or him 
whis hath the franchiſe ; for till ſuch ſeizure © 8 
no TOE hath a Were property therein. "= 


11 bealing furniture, above” the vil! of” _ 


twelve-pence, from ods pings, required the | 
puniſhment of death * ; the plundering of _ 
wrecks, aggravated as it is by the W * 


It is ſaid in the © Obſervations on the ancient ſtatutes, ö 
22, that the Welſh Laws gave nv protection to the Stran nger. 2D 
& Tres ſunt humines quibus vii bee jurid ers l- 
2 1. Furieſus, 2. Alienigena, 3. et Lepraſus? But I ap- 
17 hend that the N ſect — had eſcaped the learned 

aiter's notice. © Prerium legitimum uniciiſue torum com- 
Pig et is qui injuriam illis intulerit mute * obus 4 
oh foe. Leges Wall. b 1 
Stiernhodk, I. ii. c. 5. md e ee heme 
# 26 Geo. II. c. 1 * Commens, . iv. . wy {8 

"4 3 and 4 W. and M c. 9 
E . Tas neglect 
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neglect of that. ſacred reſpect which is due 
to the unfortunate, certainly is not entitled 


to mercy. But arguments from analogy lead 


to bloody conſequences in the framing, of pe - 
nal laws. By the code of the Viſigoths, he, 
who took the opportunity of fire or ſhip- 


wreck. to ſteal- W was Sinks to. r | 


fourfold « . . 4 » * 1 eb 


{get 


The 0 act bath: made ns * 8 
capital offence. to put out falſe lights, with . 
intention. to. bring any hip. into danger 
The crime is undoubtedly heinous in its na- 
ture, and may be dreadful i in its conſequen 
ces; but the puniſhment of death thould be 
inflicted rarely, and with great caution, upon 
the Intention, where it is not followed by 
its Effect. It was thought ſufficient to pu- 
niſh the deſtroyer of ſtated ſea-marks, with a 
pevalty of * or outlawry, * 05542 


5 en . 
2 FF Fa. EL 


8 4. Piracy is a -ſhacies' of robbery, ot un- 
authorized. depredation.. on the ſeas. The 
wars of nations are in all eaſes unhappy, but 


often legiti mate, even when offenſive, being 
founded in the principles of ſelf- preſervation. 
For the life of nations reſembles the * os 
4 L. vii. tit. 2. 9 18. > 8 Eli. N 9 
. 2 -v 1 | man, 
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man, and the right of ſelf-preſervation fre- 

quently induces the neceſſity of beginning f 

the attack. It is not ſo with. frechooters and 

pirates, who are to be conſidered as unpro- 

voked enemies, or rather as beaſts of prey, 
/ to be hunted down by the ere Woch 
rence of mank ind. 


— 
p * 4 ier! 214 ed 
4 2X1 +1 21 4 41444 
1 


9 = * 11 


"This offence, by the common we en of = 
land, was a ſpecies of Treaſon, except when 
utted by aliens; but puniſhable only at 

ſuch, when the act, if committed on land, 
world have amounted to a capital crime. 
The ſtatute. of treaſons left it a Capital felony 
only. The deſcriptions of 1 It have been much 
extended by modern acts of parliamenti; and 
it may be doubted, whether ſome offences are 
not: deſcribed. therein, and puniſhable as pi- | 
racies, which have no connection with our 
ideas of that offence. Any commander 
or other ſeafaring perſon, betraying his truſt, 
and running away with any ſhip, boat, ord- 
nance, ammunition, or goods, ſhall be ad- 
Ae A pirate: and the trading with pirates, 
or in any wiſe correſponding with them, and 
the "forcibly boarding any merchant veſſel: 
though without ſeizing and carrying her of, 


1 and 12 W. III. c. J. and 8 Geo, I. c. 24. 


7 


and 
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and deſtroying or throwinig any of che goods 
overboard,” afe all under tele” acts deci 
mon 


"The piſipplcatin' of terms in- the framing of 
i Laws is dangerous to liberty. And this 
conſideration reminds me of another modern 
ſtatute &, which infers the guilt of high-trea- 
ſon on all thoſe; who ſhall knowingly make, 
or mend, or ſhall have in poſſeſſion, any in- 
ſtrument proper * for the ebe oy mo- 

. . 397 a 10. a 
The Bie of airy & the- Kighth were not 

| more prepoſterous, when they gave the ap- 
pellation of treaſon, to the ſtealing of cattle 
by Welſhmen, to the deflowering of his 

Majeſty's Aunts and Nieces, and to the bare 

ſolicitation of the chaſtity of his Daughter; 

nor the ancient law of Edmund, which 
made mere Fornication with a Nun puniſh- 
eh as ; homicide |. SET AY 9 ory 
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* $ and JW: III. c. 26. made ad B44 7 Ab; ©: 25. 


1 C Auxi} je trouva inter les leis de St. Edmond — 
roy : deins ceſt realme, ceſt ley; Fol Qu cum nunnd, 
fan@timoniali i foraicerur, 1 ſicut homicida.? 

Ro 190 Andie DOE Staundfort, * B41! 
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At was well obſerved: by Tacitus in regis | 
to Auguſtus, uod culpam inter viros ac fe. 
minas vulgatam, gravi nomine laſarum religio- 
num ac violate majeſtatis appellands, clementiam 
Faun, ot ipſe 80 * 1 off; 


e H A F. Ny. 
of Tante 


ff F. DYE bath'r no o prerogative 


inſt the arm of fate. But 


wha perſonal. protection of | Majeſty againſt 


the efforts of diſloyalty is within the pro- 
vince of human foreſight, and e 
en the * een of As 90 
"Adingin are the fleepleſs bene lich the 
Sovereign muſt undergo, infinite is the heart-- 
eaſe which he muſt neglect, for the fake of 


his ſubjects. His: preſervation becomes in re- 


turn the primary object of their care. And 


thus it is, that the reciprocal duties of pro- 
tection and allegiance form the foundation, 
and fupport of the political union. Juſtice 
Watches, like a guardian angel, over the reſt- 


leſs. 
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Zeſs pillow of her defender; for every blow, 
levelled at him, is, in its conſequences, le- 
velled at the whole civil eſtabliſhment. The 
general welfare of the people is blended in 
the ſafety of their common father, and re- 
preſentative ; nor can his life fall a ſacrifice 
to conſpiracy or faction, without involving 


the whole realm in pepular inveteracies, 
blood, and deſolation. 


Hence it follows, that high treaſon, which, 
in every inſtance, ſtrikes ultimately at the well 
being of ſovereignty, is the fouleſt crime that 
can be committed; becauſe it is of all crimes 
the moſt audacious in its nature, and the moſt 
extenſively pernicious in its conſequences. But 
the fouleſt inſtance of this crime is that, which 
aims directly at the royal perſon; becauſe it is 
the moſt fatal and moſt entire renunciation, 
on On duty, ſubjection, and e e 


The peculiar jealouſy of n on this 
point is ſuch, that, in every known ſyſtem of 
aws, the mere imagination of the traitor, 
when evidenced by any external action, is 
ranked in the ſame degree of guilt, and ſub- 
jected to the ſame degree of puniſhment, as 
2 actual completion of the Treaſon ; not be- 
* 1 3 cauſe 
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8 idea is 8 3 to the 
petpetration of the fact; but becauſe. the ſer 
vereſt chaſtiſement, within the poſſible diſ- 


penſation of the lawgiver, is thought due to | 


the malignity of the intent—*.Eddem: ſave- 
ritate vdiuntatem hujus ſogleris, qu effectum 
puniri jura voluerunt = ;” Such were the 

words of the Roman Laws: which did not 

ſuffer the crime of high treaſon ta be extin- 
guiſhed even by the death of the criminal g 
but with an unjuſtifiable ſingularity extended 
the proſecution to his corpſe, and the forſelr 


fures to ag EEE am heins; „ f -, 


ehliclz 10 81118 5013 03 ole The 

OJ Hils | | 1 LE uy 3} J$S 2! FLOLEWE 
Cod. ad "wt Jul. 1 1, i. 18. 1. 84 . 
'» Extinguitur crimen martalitate, niſi forte quis maje Alatis 


fe veus'* nam hoc _— ni cee ae b e Tere- 


0 Aitas fiſca vindicatur. Leg. Jul. Maj. I. c iu. 


Alienationes, 98 fon vel Jure aliguis fecerit, « ex co 


2 tempore quo dr inenndd faction e en ge mo- 


menii flat. Oodd, ix, 8. 3: | * 
Nan ex eo tempore quo hanc cogitatimem ſubit, propter 


8 di gnus eft pœnd. Cod, ad L. 


In England a perſon ſlain in open undoubted rebellion 
j s not liable to any forfeiture ; for the benevolence of our 


Ja. always preſumes the. poſbilit of a defence known 
0 nly. to the Sat and 5 the ſame principle, 
after onviation and ' judgement the offender ſhouts 'Hbetonie 


if even 


1nfattle, his execution mall be Raye; kor, were he of found 
mind, he might perhaps alledge fomettriitg i in ſtay of the 
proceeding, The z 33d of Henry che VIII. c. 20. directed, 

in caſes of reaſon, the Lunatic to he tried and executed, 


. an and mane/s notwith/tanding : but this act was 


repcaicd, 


r 
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The old laws of the Lombards puniſhed 
as a Traitor * any Man, who ſhould conceive 


a thought againſt the ſoul of the King®: the 
fame Las e puniſhed the marriage f any 


woman, that had taken a religious habits 


«every ſuch woman being precontracted 43 
2be ſpouſe of God. The pruriency of a fi- 
gurative imagination ought not to be indulged 
in the compoſition of penal laws; poetical 
licenſe in the deſcription of" crimes Ty ty 


Mr at APES furs fs ie Jud 
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The Inſt.dbſorvations.i is in Jag hat 
plicable to the ſtatute of Edward the third, 


which is at this day the ſtandard meaſure to 
the people of their duty to the Sovereign. | 


The firſt clauſe of that ſtatute. is in the fol- 


lowing words, « When a man doth compafs 


or imagine the death of our Lord the King, 
of Madam his Companion” (conſort), or of 
their eldeſt ſon and heir.“ This was Jecla- 
ratory of the Common Law: of the realm , 


vas o Sigg: 100 a 


repealed. There is good ſenſe. on this point in the G20 
Couſtumier: - Si aliquis extra mentem conſtitutam ſud 2 


5 _mentia aliguem interfecerit aut ee e car- 


ceri et mancipandum. fol. 13. 
Siuis contra man, ren cxitavrit | = Bi nib>9309q 
Bock i l. tit. ST. 73 10 


Fa 
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which r mit ght bie been copied with better 
preciſion Koch the words of Bracton 2; ,. 


4 
FA aui temerario  machinatus fit in mortem ao. 


mini regis.” The word & eompaſſeth*'ih 

ſtatute was probably bofro-wed from 
en or from the editor of the Myrrot, 
who. wrote in the time of Edward'the Firſt, 
about forty years after Bractonn. The other 
N te 1magineth” ſeems” firſt to have inad- 
e received this harſh 9 —— from 


crit it oui 
be attainted, upon way r 7 an 8 90 deed, 
7 ep of bis « own maya 1 ts © i 
JENA 190 i435) „ 
ES iii. . . 


r © Grand treſon eſt de com paſſer notre fle 0. 8 


- * Peche de Majeſty eſt vers le Roy de la terre en trois mani- 


eres. 1. per ceux que occident le roy ou compaſſent de 


faire. 2, per ceux que luy deſheritent del royalme per tra- 
hiſſent un boſt, ou compaſſent de le faire. 3. per ceux 
"avowterors que fpargiſſent le femme le roy, le file le roy 


© eignefle legitime, avant ceo que elle ſoiĩt mary, en la garde 
85 ler roy; ou Ta necce le etant le heire le roy.“ Mirror, c. 1. 8 4. 


— 


It ſhould be obſerved, that, in this account of the ſeveral 
ſpecies of treaſon, Coining i is not mentioned. 

Provablement,“ this word is by the editors of che 
ny inadvertently rendered © probably,” notwithſtanding 


we FF o SB of > 
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| 81 
It is then, and it hath ever been, the law of 
England, to puniſh a mere intention to kill 
the king, more ſeverely than the actual and 
moſt wilful murder of a private ſubject; but 
the guilt commences only, when ſame meaſure 
ſhall appear to have been taken to effectuate 
the guilty purpoſe. A mere concealment of 
a traiterous confederacy will not with us, as 
among the Romans *, amount to treaſon. 
There muſt, be alledged, and proved, ſome 
act declaratory of the intention, ſome poſitive 
participation, in the guilt, ſome conſultation, 
perſuaſion, or means of incitement. Advice 
given in a treaſon merely inchoate, and never 
executed, will make the adviſer a principal 
in the treaſon v. A ſending of letters, or a 


the caution of Sir Edw. Coke. The adverb © provably” 
„ (faith he) hath a great force, and fignifieth a direct and 
<« plain proof: which word the King, Lords, and Com- 
&* mons did uſe, for that the Offence was ſo heinous, and 
-* was ſo heavily and ſeverely puniſhed, as none other the 
like. Note, the word is not “ probably,“ * fot then 
commune argumentum might have ſerved.” 3 Inſt. 12. 
* Foſter, p. 195. 1 Hale's, P. C. 119. Kel. 17. 
id quod de prædictis reis majeſtatis, etiam de ſatelliti- 
bus, conſciis, ac miniſtris eorum eadem ſeveritate dicimus.” 
L. vi. ad Leg. Jul. Even the wife on this p. int was 
obliged to betray her huſband. Nov. cxvii. c. 6 | 
® But it ſeems to be an indefinite and therefore danger- 
ous poſition, that “ if any one do any thing by which he ſhew- 
« eth his liking and approbation to the traiterous deſign, 
this is in him High Treaſon,” Kelyng, p. 12. | 


prepa- 
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preparation of weapons, or poiſon, in con- 
cemplation of the crime; treaſonable printing 
or nuriting with publication; or unpubliſhed 
Writings, if relative to the practices charged 


in the indictment; words explanatory of a 


act, or ſpoken in proſecution*:of a traiterbus 
purpoſe; are all matters of proper, and 
competent evidence, to be offered in proof. 
But the open deed, to be ſhewn at the trial, 


muſt be ſpecifically, and correctly charged ii 


the indictment, that the perſon touted; may 


be prepared to refute, explainꝭ ar deſendi iti 
Am an open deeds] not ſo charged, cannot 


be given in evidence, unleſs it condugg its 
prove one that is ſo. This rule, iti caſes of 
n, is founded on a politive proviſon; 
but it hath: ever been the wile) and equitable 
practice of our courts, in other criminal pro: 
ſocutions, to reject all manner of evidence; 
unconnected: with the point in iſſue. A mul 
tiplicity of diſtindt and independent facts, 
however tending to the ſame inference, might 
inſenſibly confound the attention of the perſon 
accuſed,” baffle the plan of his defence, and 


WANENCe. the. ern e of his As is 
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But there are other open deeds of a more 

explicit kind, which come within the idea of 
eompaſſing the King's death, though in them- 
ſelves (and under expreſs ſtatutes ſo deſeribed) 
diſtinct ſpecies of treaſon, and liable, as ſuch, 
to be charged and proved. Thus, levying of 
War; and, under certain limitations, con- 
ſpiring to levy war; concerting with fo- 
reigners and others in order to an invaſion of 
the kingdom entering into meaſures for de- 
poſing the Sovereign; may always, and iin 
ſome:cafes muſt , be charged, as overt acts of 
compaſſing. Again, the actual murder of the 
King operates in legal evidence, only as an 
overt act to prove the compaſſing of his 
death. To the ſame purpoſe. may be ſhewn 
an overt act of conſpiracy to impriſon the 
King, or to reſtrain his perſon by force: 
Here the law preſumes, that when reſpect 8 
ſo far forgotten, the more' ſacred duties of 
e will e be ere ue in blood: 
Foſter, ene albaner ννπνðr 


This was the caſe of Candigal pole WO lens 


e written à book for t t ſe e 
Charles. Co, P. & „ Pre Mt e r 


C. p. 19. 
b For example, a combination with frei zer in Aint 
with the kingdom, cannot poſſibly be brought within any 
other clauſe of the ſtatute; nor will a mere conſpiracy, to 


levy war amount to treaſon, unleſs particularly pointed 
ag the perſon of the King, or his government.” 


£FKelyng 2 p- 8; The caſe of the Regicides. 1 Hawk. 34. 
and 
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and hiſtory proves, that priſons are generally 

the flaughter-houſes of Princes. The in- 

ſtance of a Monarch, conducted to the ſcaf- 

fold after all the ſolemnity of a trial and 

judgement, in the apen day, in the preſence 

of his people, with all the apparatus and 
; formalities _ a coo Teen e 18: nen 


2 —— e Wes och 
| linse: | TOY 8 g vie Tor 6+ 
3 ge bes Mane dees madka in this 


ſtatute is, ren A man doth violate the King's 
#6 conſort, or his eldeſt daugbter unmarrieu; br 
«the wife of his elde fon and heir“ Viola» 
8 tions here implies a carnal knowledge''by 
5 whatever means obtained, and is made a trea- 
| ſonable act for very ſolid, latisfactory, and 
evident reaſons. © There are certainly inac- 
curacies in the wording of the clauſe ; but 
perhaps they are immaterial. The wife of 

1 the ſecond ſon is not within the ſtatute, 
. though her iflue is inheritable in preference 
to the eldeſt daughter; neither doth it ſeem 

treaſon to violate the eldeſt daughter, that 

Hath been married, ſuch violation not being 


5 This os committed by a a tenant ith vie wife of 
1 lord, was in the feudal law ſubjected to a forfeiture. 


Tit 1 ac '$; vaſallus fecerit feloniam dominum 12251 cucurbitando. 1 
Fi Fe . I. t 38. Brit, I. i. C. 24. WS 
1 Ee if. P. C. i. 1 ꝶ9. 
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within the letter of the ſtatute, though with 
in the reaſon. The common law extended 
the ſame ſanction to all the be 


ſys the coafiruftion of the e 
dlauſos it hath been the unanimous inference 
of all the writers on the Engliſh law f, that 
« if both the parties be conſenting, they are 
« equally guilty of treaſon ;” conſequently, 
that a Queen conſort committing adultery 
committeth treaſon; and the caſes of Queen 
Anne Boleyne, and of Catharine Howard, 

are referred to, as Aa > of this 
ide apes 1 ani 7 | | 1011 


88 
335 


. 9 — great iffdence, that a p44 
3 concluſion ought to have reſulted from 
each of thoſe eaſes. Anne Boleyne* s judges 


would very ae have Sen the e 


5 Coke, Inſt. i Ii, 2. Hale's Hit. P. O. i. 124. Com- 
mentaries, B. iv. $1. 

This idea, which certainly is not ee by ths 
worde « if a man doth violate,” &c, ſeems to have 
ariſen from rhe manuſcript report of Judge Spelman Wor. 
matters relative to the trial of Anne Boleyne, which, I 
believe, is now loſt. Sir E. Coke profeſſedly founds his 
opinion thereon; and Biſhop Burnet, who wrote his ac- 
count from Spelman, obſerves, that * there would haye 
been no need of ſtretching the other ftatute, if they 
© could have proved the violating the Queen; fer then che 
* known ſtatute 25 Ed. III. would. haye been ſufficient.” 
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lation of burglary, piracy, or horſe-ſtealing; 
to the crime of which ſhe was accuſed; but; 
in fact, ſhe was executed under the ſtrained 
conſtruction of an inadvertent expreſſion &. 
She was proved to have ſaid to her ſervants, 


that the King never had her heart, which 


was charged to be ſlanderous to the iſſue be- 
gotten between the King and her. She was 
convicted therefore on a, ſtatute made two 
years before, declaring. it treaſon to throw 
flander n the King Queen, or their iſſue. 
«. So that, faith Biſhop Burnet, the law that 
was made for her, and the iſſue of her 
4 marriage, was now made uſe of to de- 
Ait 


Þ * p . * I» > - 1 77 
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25 H. VIII. c. 22. § 8. Biſhop Butnet, vol. I. P. 
175 And Hume's Hiſt. vol. iii. p. 207. Stow 557, 
1 = RITA W ne 
* 0 12 her, faith Lord Herbert, were eminent the inoft 
attractive perfections. Beauty indeed is not always 
< the beſt keeper of itſelf; yet ſhe was thought both mo- 
& derate-m-her deſires, and of difcretion enough, to make 
cher capable of being truſted with her own perfeQions. 
do reject all thoſe therefore that would ſpeak againft 


« hier: honour, in thofe times they ſtaid in France; but I 


hall as little accuſe her in this particular of her affairs 
in this time; it: is enough that che law hath condemn- 


<< ec her. No cauſe hereof is related yet, unleſs that ar 


« a tournament ſhe let fall a harifkerchief, wherewith 
« ſome one; ſuppoſed to he her favourite, wiped his face; 
and that this was perceived by che King. But ſuſpicion 
*in great minds is ike a tempeſt, which, though it * 

SOLE 5 a ir 


roy herb. An act of parliament was 
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ſoon! afterwards: made to declare her marriage 
to haye been unlawful, 4 for that his Highs 


c neſs had choſen to wife the virtuous ani 
te excellent Lady Jane; who, for her con- 


t venient years, excellent beautye, and pure- 
„ neſſe of fleſshe and blonde; would be apt, 
God willinge, to conceive iſſue by his 


„ Highneſſe““ As to Catharine Howard, 


ſhe wus beheaded under an expteſs ſtatute Gf 
attainder i, upon petition of both houſes of 
parliament to the King, 4 that he would not 
'yex/ himſelf,” but give His royal afſent to 
<:what they ſhould do.“ Her gratidmbther 
the Ducheſs of Norfolk, with twelve perſoris 
more, was at the ſame time attainted of miſ- 
ptiſion, for having concealed her vicious life, 


which they were ſuppoſed to have known 


previous to her marriage. The ſame act re- 


WH» Als Ns hereaftet ſhould know, or 
ine 3 ' vehe- 


«. iſtir. os and 1 ak. pI: it -mects- ind 2 
« ſea; both vexes it; and makes it toſs all that come 
$:thercon. The Archbiſhop of Canterbury, in a oonſo- 
& latory letter to the King, wrote as much in her behalf 
«, as he durſt. The King folemnized his intended mar- 
e xriage three days after her death, zot thinting it it ts 


«. mourn lone for one the law had declared critiinal? A IHE. 
of Hen, VIII. p. 285, eder 0% af AH ⁰ον, 


Stat. 33 H. VIII. c. 21. Herbert, p 83 Boo ooo! 

x But not under the pains of high — hc 4 miſcon- 

cried by Mr, —— vol. iii. p. 248; or- under any;othet 
penalty: 
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vehemently preſume, any condition of light- 
neſs. of body in her which ſhould be Queen, 
to diſcloſe it to the King, or Council; at the 
ſame time prohibiting every one to blow . 
it abroad, or whiſper it to others.” . 


The! ingenuity of this parliament 1 went fur= 
ther; for they not only made it treaſon i in 
the Queen to have committed an act of in- 
continency, prior to the marriage, without 
previouſly revealing it; but they extended 
the ſame guilt to all ooncealers of that in- 


continency; and alſo! made it treaſon in the 


| Queen .to make advances of gallantry after 


marriage, by writing, words, tokens, _ or 
otherwiſe, JO not followed * * 


0 ffect. * 9 £7 1 5 
+ . ? s * 


It is ſomewhere well obſerved in r to 
Henry the Eighth, that he never ſpared man 
in his wrath, nor woman in his luſt. To the 5 

impulſe of ET motives we muſt attribute, 5 
that endleſs variety of e laws which 


penalty: the elauſe 2 merely a ve protection to 
the informer, ſt the words of the Waun, nder which 
Anne Boleyne had ſufferebu. 2 

All theſe :Gons arc in the «ſame ſlature3 the es- 
actors cannot be preſumed to have retained any remains of 
1 yet it is . — it was not entered on the 
ro 


were 


u es 
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| were framed duri ting his reign in 
to all the influences of natural affeckion, the 

ties of confidence, and the ſentiments of ; 
ſhame and decency. : 


** 


The paſſive — of e in that 
age was wonderful. Henry was hardly cold 
in His grave, when the Protector, Somerſet, 
in order to engage the ſhort-lived approba- 
tion of the People, obtained the repealing 8 
ſtat. 1 Edw. VI. c. 12. which recites in the 
preamble, « that it had been neceffary in the 7 
« "time of the late King to make many laws, 
« which might appear to” men of exterior 5 
4 realms, and to many of his Majeſty's ſub- 
« Teas, very trait, ſore, extreme, and tere. 
« rible; though they had not been without 
« great conſideration, and policy, moved at 

« eſtabliſhed. But, as in tempeſt, or wintet, 

« one courſe and garment 1s convenient, in 

40 calmer warm weather a more libe eral ae 
66 Of lighter Rt, ſo Ke. — YEW b _—_ 


In like manner the 1 Mary, . recite”? 
40 * many laws had been made, by bib even 
earned and expert people, minding honęſty, re 
oftentimes trapped and e therefore &c.” _ 

K Thus 
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Thus all theſe forced, and grunge effefts 
of Hetiry 's invention were abrogated by the 
firſt acts of his children; and the doctrine of 
treaſons was once more e to he aa 
ad of the 251 Edw. II. e 


I. 
TY 


5 3 Tue next re nn in a thit 
fatine, i is of a more outrageous nature, and 
tending more immediately to break all the 
| bands of povertunent.; I mean the San 

ef war againſt the King in His realm. 
Under this deſcription, a mere cenſpi 
lery war, unleſs directly againſt che King, ia 
not treaſon; but in à conſpiracy for more re- 
mote purpoſes, if war be actually leviediby 

ſome of the conſpirators, they are 1005 confi. 
ks as e warmen I 10bnliu bas 
1 VT 619; tte 

The words of the OR Sem to imply a 
lia) aſſemblage, or armed inſurrectioi⸗ 
not upon à private quarrel between powerful 
individuals; not in maintenance of a perſonal 
claim, or in purſuit of a particular redreſs; 
but ſuch a riſing, as may, in judgement af 
law, be intended to have been agaĩnſt the per 
fon of the King; to ſeize, dethrone, or im- 
priſon him; or to oblige him by violence, to 
ler the meaſures of his government; ar to 

76 compel 
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compel a change in the religion ſettled by 
law ; or ta withhold caſtles or fortreſſes by 
weapons offenſive and invaſive; or, laſtly, a 
wilful Joining with open rebels, in which 
caſe force is no excuſe, unleſs applied 1 imme 
diately againſt the perſon, or exciting in/ant 
fear of death. For if the fear of having 
houſes burnt, or goods ſpoiled, or of other 
collateral injury, were a ſufficient. plea: it 
might be in the power of any leader to in- 
demnify all his followers n. And this pre- 
text of perſonal ee e is moſt ſtrictly 

conſtrued: for at the trial of Axtel, hq 
coramanded the guards at the execution of 
King Charles, hen he alledged in juſtificas 


tion, that he had acted only as a ſoldiet 


and under the command of his ſuperior 
officer, whom he muſt obey or die;“ it was 


ä anſwered by. the court, that « where the 


command. is traiterous, there the obedience 
fo;that Fee is alſo traiterous Foe 500 Rp 
1510120 f 10 arte bin 
- Mk] 5 not fo private ſubjccts, ili 
Perhaps by i ignorance, and heated by faction, 
to, determine the proper moment of reſiſtance 
t ſupoſed Wielt of aue 


n "=" Macgromthers ale "Stare Trials vol. vii. Þ p. 56. 


» Kelyng, p. * 4927 1189111 4 Pe 4 
re, K —_— 2 
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us, ſubverſions| of che conſtitution, and 
breaches of the original contradt - 


Fo or never yet did Inſurrefion want Ann 
Such water- colours to impaint her cauſe ; bn tn 
Nor moody beggars, ſtarving for a time | 
oh Of pell-mell havock and confuſion . — 92785 


17 14 
« #8 


. |. 
- . 
8 We 
Te 
: SY? 3 +> 1 


N 


The infatuated miſcondud of princes may 
certainly induce a crifis, in which the rifin 
of the nation, as one man, is not only juſti- 


| fable, but Hon, and glorious; but ſuch 


of the Society at large, not by the parti 
diſſonance of clamorous Individuals. | 
may admire the courage, but it would be 
difficult to juſtify the conduct, of Flavius the 

Tribune, ſo finely recorded by Tacitus ?; * 
Dein poftquam urgebatur, confeſſionis gloriam J 
omplexus, interrogatuſque de Nerone, quibus 
caufis ad. oblivionem ſacramenti proceſſiſet : 42 
60 Oderam te, inquit 3 nec quiſquam tibi fidelior ; 
60 miluum fuit, dum amari merui Hi. ' Oaz iſe 


« capt, poftquam Parricida matris et uxor is ö 


11111 I. 1 2 
7 auriga, el hiftrio, et mcendiarius, 10 A - 
Had the attempt of Flavius ſucceeded, ne 


would have deſerr ed to be treated as a trak: 


£ kek. 95 5 Fact. Annal/L, xv. e. 67. 
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terous aſſaſſin. For though the elidedite of 
Nero was undoubtedly moſt deteſtable 3 yet 
the perſon of the prince is in no caſe liable 
to chaſtiſement from the hand of a private 
ſubject. Dreadful indeed would be the con- 


dition of Sovereignty, „if a RE done 
were tolerated, | 


It 1 on the whole, to have Len tho 
ole, object of this clauſe, to ſuppreſs, and 
puniſh the daring efforts of boſitive rebellion, 
againſt the adminiſtration of government, or 
the, perſon of majeſty ; and this deſcription. 
might, in ſtrictneſs, be thought to comprize, 
eve poſſible caſe, within this ſpecies of 
£4 But the idea hath, in the courſe of 
years, been extended with great hberality o* 
interpretation, a 


N. riſing with intention to kill one of 0 
privy council 4; a tumultuary combination * 
to compel tHe King to put away his miniſters; 
an armed force with a general purport to de- 
ſtroy incloſures, to deliver priſons?, or to de- 
molith bawdy houſest, or to pull down meeting 
houſes: of diſſenters, (in which caſes the uni- 


q Talbot 8 caſe; 17 R. II. Earl of Eſſex's caſe. 
, : 0 Bailey Trials, 1688. * Hale's Hift, P. C. i. 134. 


K 3 yerſality 
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n)'; Lag itfilit Rich ic eber redreſs 15 
innovation of public and general concern, in 


which the inſurgents have no ſpecial intereſt v; 
or forcibly to render meffectual any of 
* parliament, or law of the realm y* af 1 of | 
1 1 7 to be a 1% ing of \ 


fIOIT 
+9192 37 © dib 


1 The Nee 1 cs nerd esd 
e al natural rin 

reader's recollection one of the artic 

mutiny act; which receives hy Fong ſanc= 

tion of parliament, id x TH 

dience of legal orders puni nit 

Such Precarious, e 


1 eee ee 
of the ſubject, and ta. give, an ara 5 
ale aue, f r 

1 153183 N 10 i 4 af £53374! 8 # 


* 


ap to * other; ban 1 
10 the conſtitution hath certainly intruſted 


the rſt, and proper exertion for the redreſs 
of grievances to the high court of parliament; 


yet to the eye of humanity it will appear 
doubtful, 9 certain offences have not 


1 +.$ 


= Fol, 1 13. 
occa- 
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ocbaſionally received the hard denomination 


f rebellion, Which might more properly 
have been WIA | as e miſde- 


meanors, and nots. e aks I 
Ko 11 i by e remper 1 dee 
| 15208 6 to encourage 8 of impliok- 


tion to the extenſion of pendl laws; I hal 


_ tranſcribe the concurring ſentiment of the 
W 1297 benevolent Sir M. Hale, with 
articula lar regret in this inſtance, that his 
ee e e publiſhed 


1 We mv mu ac quieſee in e when 
. "age Way, . but in my opinion, if 
«chew Caſes happen for the future, that have 
4 not an expreſs reſolution i in point, nor are Os 
he preliy within the wordt of the 25 E. III. 
+ though they may ſeem to have à parity of 

« reaſon, it is the ſafeſt way, and moſt 
« agreeable to the wiſdom of that great act, 
«firſt to conſult the parliament;';and Have 
« their declaration; and to he very wary 
4 in multiplying conſtructive, and interpre- 
4 tative treaſons; ee know nut where: Fi 
ROE N Vin do S i 07 307 


, 


* « Hiſt. P. C. 5111 5 5 1 Inh 
K 4 n 


rr 9 — 
S gm. I — 


eee nde d ? 
fourth ſpecies of erdafacty! vehieh! conſiſt in 
<4 adherence to the kings enemies. The 


=D! deſeription of this offenee sene in the 
ſame Words neat 200 years before, whenever 


any Norman quitted for France the allegiance 
” 7 to England; and the ſtyle of forfeitures 
under King John was, *' quia adhaſit inimicis 
— eee oni Oel sua 
Oct ihn nien 1 * $1863, dt 
185 boy ences” arm meant all aliens in 
notorious hoſtility.” The folemnity of Aa 
previous denunciation of war is not always 
T © "necelfarys," as in the inſtance of genbéral let- 
ters of marque and repriſals' and ſometimes 
y 1 is impoſſibie, as in che eniergency of 
à ſudden invaſion,” That“ thie perſons ad. 
hered to wete enemies, is à matter of fact 
proper to be averred, and evidenced Wy its 


public nn. : lien 2 
- : e4 
0 wh 1140 bin 3 
ö *urniſhing money, arms, amin unftion and 
4 Vi 
5 5 ond, or ſendii ing intelligence to the 
es 313 f 
11 enemies; are all in Teaſon, and conſe- 


911 e 
\ quently in law, acts of adherence; even 


e N ſhould be Tone dog in their 


10 120 
n deen, Queſt, Juris public, p. 1. et ſeq. 


J 11815 paſ- 
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St arenen 3 for the treaſon, though au 
| omplets; on the part. of the traitor. 
571 £0209 220 5 :203- 00 594051 42736 
5111 3 ſubjegt of the. enemy- country, 8 
15 ing under the protection of England, and 
practiſing, whilſt in England, to the aid and 
aſſſiſtance of that enemy- country, comes un- 
dier the words f the ſtatute; hut mere reſidence 
in a hoſtile kingdom is not in itſelf an adhe- 
rence, though a refuſal to return to the mo- 
ther country upon _—_ nation may, be evi- 
- dence. thereof. mb rb 
Ml TORE 21 TEW10; AMK 1 
Other acts of adherence, are, a0 
.,-Againfl the king s allies, the —— 
rendering in colluſion with the enemy of a 
Place of defence, a voluntary oath, of fealty 
to the enemy king, or cruizing under his 
| 1 though without AF; abſolute act 
of W , 21 7 


. : $ , SE ” 7 
oo FC troy” 


T6” To 2 ſpeculative mind, unbiaſſed by 

yy the habitual warpings of poſitive law, I may 

0 now appear to have conſidered all the treaſons, 

which can exiſt, as mediately or immediately 

.- I, Gregg's caſe, A. D. 170). See Burnet's Hiſtory.— 
and Dr. enſy's caſe in B. R. 31 Geo. II. Foſter, 218. 


State Trials, vol. v. p. 22. 8 W. III. Trial of Capt, 
Vaughan, who was executed for this offence, © 


lt 
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Flative ; tothe perſon of Majeſty, and. the 
ſafety: of 'the-real,} But, diſguſting as the 
taſk is, it ſeems ara; to make ſome men- 
ton of a great variety of other delinquencics, 
whiohy by the ſtatitts of Edward the Third, 
ang \by * 8 . — / 


heavy enter of beh. len. vhs Sn | 


It wasconſiftent wich the ſchslaſtit ſubekety 
u Dome, and the creduliry of others of but 
anceſtors, to argue and to believe, that a miſ- 
application of the royal prerogative by aſubs 
Je& atmounted im guilt to an uſurpation of ſo- 
vereignty; and that an abuſe of 'the-kitg's 
image, though merely with à view to private 
gain, ought to be conſidered as the nibſt trai 
tetous diſaffection to tlie eren ce. 0 

fro emonst vin to tr i erg gp rt 

On theſe principles the ſtatute proceeded 
to make it treaſon « to counterfeit the king's 
or the king $ money; 3 
to drin 8 W rg money into the realm, 
knowing it to be falſe.” Nor doth this pro» 


The extravagance of this ies among the Romans was 
ſuch; that Severus and Antoninus — it neceſſary by 
Refcriptts declare, © that if à Perſon in throwing a ſtone 
fhould by chance firike one of the Emperor's Statues, he 
Ihould 25 on that account, be liable. to nn for 
Treaſon.” f. E. OP — 


n | | | | 1 


| we 


viſion appear to have lain dormant; for we 
find frequent mention of its effects in the 
writers of that age; and on one occaſion *'in 
the ſubſequemt reign, before Belknap, Skip- 

wWithi, and others, apud Lincoln, * Septem fal. 
farii monsiir tructi fusrunt, er ſuſpemſ; et gui. 
nam Virariut de ] intringham enter 
judicatus erat — LrnS, 3% Fund 
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„But ſtill the vedended-of ne filing, 
lightening and impairing, were not expraſfily 
defcribedi; yet they were found equally per- 
nicious to trade, and equally affronts to the 
image of ſovereignty, though not ſuch; im- 
mediate uſurpations of its attributes. To ſpitle 
the doubs therefore, and nd merely at ne- 
lav, all ſuch diminutions were declared to 
be higl-fteaſon*; And indeed clipping ſeerns 
to have been 4 crime of a very ſerious na- 
ture, prior even to the ſtatute of ttealbhs z 
for we find the following remark, fo early 


as the year 1728, 40 u, pro n _ 


1 Ty; 33 818 


: I 7 7 
1 T{34 11197801 


* 

4 
—— 1 
4 ” 


7 * Knyghtor's Hit. A. D. 7369. gu Qty 

3 Hen V. c. 6. which ſtatute hath: not been remarked 
by modern writers, who date the penalty of treaſon! for 
the offence of impairing the coin from ſtat. 5 Eliz. 8.— 
The Anſwer on the Rolls given by Henry the Fifth is, 
Quant à le loture, S ATTaa en ee 


pur treſon, 1 


- 


we 


140 P/RIN.C1P L 8. 
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he TG of years. —— — | 
of many modern ſtatutes, in which the ac- 


curacy and ingenuity of deſcription. ſeem to 


have engaged all the anxiety of the enactors, 
it forms a very conſiderable article in dur 
laws; and frequently puzzles all the efforts 
of mercy to ſave the wretches, 8 — 
5 to its e 


J. 374175 t 7 oft ＋ 10 8 5bt 511 4: 


It is. now 3 to have in poſſeſ. 
ſion any inſtrument, or tool, „not of com- 
mon uſe in any trade,“ but proper only for 
Coining.. With almoſt equal propriety it 


e ee to be: gay were] 5 


* a Wolke DOT TO 237 '7 cant ot 


Jt inal SEES ICON to ns or. r mend, 
or have in poſſeſſion, any inſtrument;” or cut- 
ting · engine, for cutting round blanks by force 
of a ſcrew, out of flatted bars of gold, ſilver, 


or other metal: I have copied the words of the 


Thom. Walknoham, H Neut. SY 
* 8 and Will. Il. c. 26 reien. 1 
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ſtatute. It be proper to obſerve" here, 
that there are alſo many offences, relative to 
the coin, in the nature of felonies and miſde- 
meanors; and it is much to be regretted, that 
the ſovetal. ſtatutes on this ſuby voy are not rk 
reduced into one ge 85 


211 ict a 
| of ſhall only add, — 5 PI the laſt a& on 
this ſubject f, ih alteration of a farthing 
with intention to make it paſs for a fixpence, is 


high»treaſon in the ene _ Yar and 
abet tom Mit 10 


The idea, of what Bodin affectedly calls, 
the: harmonious proportion of puniſhments, 
| ſhould never be forgotten in acts of penal 
legiſlation. It is mercileſs and abſurd, to 
impute the ſame guilt, and give the ſame 
chaſtiſement, to the leader of a deere g and 

the mann of a piece of — 


This e- idea ſeems to Have/exttita 
in the common law of England; and pro- 
bably derived its origin from the law of the 
Romans. Cudendie becuniæ obi Majefta- 
tis crimen admittunt, et omni dilations remord” 
J. Nonmarum e xuftionibus dae : and 


\ 
» 


| 16 Geo. II. 5 Cod. ix, 24. 2. : 
again, 
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again, Nic mee parti 
luuerint, . partic fuserint, ue! glas, f 
guide liberi ſuut, ad bgſlias doi; # fſervis 
ſun  fupplicis effici debent. Such were 
the- expreſſions of Theodoſus and Juſtinian'; 
but no early authority can juſtify the'conſe- 
quences of their import, which will be beſt 


dieſcribeſl in the words of an elaquent' and 


Humane modern writer. This confounds 
the diſtinction and proportion of affences; 
Wand by affixing the ſame mee 
4 upon the man who coins a leaden 
« and him who aſſaſſinates his ſovereign, 
takes off from that horror, which ought to 
ttend the very mention af ib} e of 
«: > kigh-treaſon, and wine by familiar to the 
0 * abject.” 197-195 SITION: 913 £18 

$3 {6 . CV 

8 al this crime 1 bn dered as 2 
ſpecies of treaſon, and ſubjected to Cap ital 
puniſhment by an edict, A. D. 1726; it Reap 
ſormerly tredted with greater mildneſs, as We 
learn by the” Wllowing 1 law promulgated by 
Clyldebert III. A. D. 744* e falſd monet, 


ba, . . -"# 54% 3 i A 1 
$ 91 . 


ines ut gu, an perefiſe coigrobamus fin 
manus ei amputetur ; et qui hoc conſenſit, fo liber 
LT d Baluze, t. i. c. 20. p. 154. 
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9, ſri fl cnt i gu 
; n Da Ne een e NY 
_—_ The laſt kind of treaſon, Pea eh 
ſtat. 25 Edw. III. relates to the actual killing 
of certain magiſtrates in the execution of 
their offices. Reverence and ſecurity are 
certamly: 28 to the diſpenſers of public ju- 
ſtice; but it may be doubted, Whether they 
are ſo immediately the repreſentatives af ſo- 
vereignty, as to make the crime of killing 
them, however aggravated in 15 nature, loſe 
een ene nada. 0 e, it bog 5 
01 T0950 1. ily 071663 3833 m0; 249883 4 
308 7. All the 83 * between this 
ſtatute, and the firſt of Mary, were repealed 
in the commencement of her reign; together - 
wth all felonies and ie enated 


e 6.4 0.22499 

> "Bur the 8 an LON attend; * 
firſt progreſs, of the Reformation, intro: 
dueed under Q. Elizabeth à new: ſpecies, of 
treaſons; of which, after various alterations, 
n e ae are . _ 


* i - 
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— AS Apa res 


is abvious gerede iges of a frena- 
ſons ariſing from þ repetition of the offences. i 
in itſelſ an abſurdity. It is alſo teeaſon. te abt: 
tain, or publiſh or put in exccutiche within 
the Britiſh dominions, a Popiſicl uE of Abra 
ſolution; or reconciliation* 3 dt rithü ae 
or be willingly withdrawn, to the Popiſh re- 


ligion ; or'to receive Pop feder drt 1. 
fuſe a ſecond tender of the dach. Phaweaε⁰ 
ready obſerved, how repugnant᷑ it vis wiropa> 
ſon, religion, and humanity, to extend the 
infliction of death to the irrefiſtible dictates 
of conſcience, and belief. | 


. + 4 


e fen do refer to our 
ſtatute books for the particulars of another 
modern ſpecies of high-treaſon, the poſſibility 


of which ſeems ſoon likely to expire; and 


the neceſſity of which, as a civil ſanction, is 
already ſunk, in the united and affectionate 
attachment of the whole realm to the illuſtri- 
ous family of its preſent Sovereign. But the 
miſdirected, and dangerous zeal of political 
enthuſiaſts, made it expedient, in the eſta- 


1 1 5 Eliz. ſtat. 2. Say, 46. * * b. A. 


8 bliſhment 


bliſhment of the a Hrecaſſion to 
affix the higheſt civil guilt to every overt act, 
by writing, or otherwiſe, in oppoſition to that 
eſtabliſhment; to every denial of the power 
of -parliament to limit the ſucceſſion ;* and to 
every mode of eee with 8 abs 
Ou Prince or his ug | 


To t i Iiverttjes of. our = a 
we are in ſome degree indebted for the in- 
| heritance of thoſe rights, of which'we boaſt 
the preſent enjoyment, The imitation of 
their venerable: example, in the unimpaired 
tranſmiſſion of thoſe rights to our poſterity, 
is a duty, to which we are called by the 
united voice of civil and W re , 


4. 9. Aa now, vpon tlie principles of 
juſtice and neceflity, examined the crime of 
high-treaſoh, both as actually conſidered by 
the poſitive laws of different countries, and 
as it ought to have been conſidered by tho's 
laws; I ſhall endeavour to purſue the ſame 
method as to the degrees of puniſhment, 
which have been, and which ought to be, 
adapted to it. / 


1 Dee. 1 Ann. fa. 2, c. 17. and ſtat. 6 Ann. C. 7. 
L lete 
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>» Here we have a melancholy inſtance, how | 


much the recollection of humanit may be 


inſenſibly ſtifled in the warmth and reſent- 
ſonally and immediately againſt lawvgivers 
and legiſlation, hath engaged the full ex- 
ertion of ingenuity and power, to make its 
ER as. dera ang as en, 


, * 
\ a 5 W> % PP, 
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Ka EP be na painful WA to — 
ia executions of Ravaillac, and of Damiens; 
neither is it neceflary to refer to the extcu- 
tive juſtice of foreign nations. I ſhall confine 


myſelf on this point to the practice of Eng- 
land, which cannot be ſtated better, than 


by an extract from the authoritative, and 
nervous deſcription of Sir Edward Goke ; 
who, with great profuſion of learning, and 
# total want of common benevolence n, en- 
ters into the following diſcuſſion in the pre- 
ſence and hearing of ſeven „ e 


= Thoſe, who are anxious to 3 foe Sir E. Coke, 
will fay,. that the crime, of which thoſe men ſtood ac- 
cuied, was perhaps the moſt horrid that eyer entered into 
the heart of man: this apology might have ſome/weight, 
xt his harrangue had been rather after conviction, than 


before. 
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who ne abt 1 * ; 
full of rarer to nana logos dy Hong 
WiSe 1 ert ot af bor vlatottat 
ks Theſe traitors have exceeded all others 
+ theie predeceſſors in miſchief ; yet bis 
« majeſty in his admirable clemency and 
& moderation will not invent any new tor- 
e /tures or torments for them; but hath been 
« graciouſly pleaſed to afford them as well 
an ordinary courſe of trial, as an ordinary 
puniſhment much inferior to their offence; 
„And ſurely worthy - of obſervation is the 
treatment by law n — een 
ber 0 nA a A bn 
nil © 
se For arſt, the aden i 5 1 2 
e the place of execution, as not being Wor- 
, thy any more to tread upon the face. of 
1 the earth, whereof he was made; and with 
* his head declining downwards, and as 
1 near the ground as may be, being thought 
« unfit to inke the b of the common 
* 2951775 | 


60 1 thall r next be kd up by the neck 
4 e ons and earth, as deemed un- 
„ worthy of both or either, as likewiſe that 
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e | » State Trials, vol. i. p. 235. | 
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1 55 down. aliye, and to haye his parts 5 
eneration. gut off, anc d, burnt. before his 

17 Foo ing, un wort rthily begotten, 
ale. any raſh. 3 


oured ed orrible, pron 1 Dp 
be cut off, which im agined. the mi | 
3..and laſtly, his "= ſhall be e quarr 

5 5 tered „ an ] and. the quarters ſet 90 2 5 
ace, to the yiew 
bee tion of men, and to become 
a prey for the fowls of the 2 air, wy And this 

5 the reward « due to traitors 3 for, it 1s, the 
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nations and individuals, that the ſentiments 


of benevolence bear a general proportion to 
the progreſs of ſcience; but the name of Sir 
Edward Coke will not be cited in ſupport of 


this obſervation.” With great at acuteneſs and 
depth of learning, he retained through Hfe à 


hard, unpity ing nature; that brutal inſolence 
which 1s ſo often produced in narrow minds, 


by 


or” PE 18, 115 
by” viieerve®” or ünccpected proſperity, 
He all his Actions, Elis Trig, 0 
as not of that K. nd Which wee: C Files 4 bus 
mantofts'! büt it would be att fi ference, hi 1 
dc to the profeſſions" to ſupp poſe,”t 
the 


practice of last blunts te thy of 
the { bir mind. 5% OUR 5 115814 27180 


the min 443 334 iu 11854} A i 2 #1 of +; c 14 '  # 


As to the ime raflicted bs our * 
oh High-treaſon, which occaſioned this digreſ- 
fon; it appears formerly to have been a part 
of t ejudgement *, that the convict ſhould be 
Men upon a hurdle; but an inſtance i is re- 
corded ?, in which Shard, Juſtice, ordered, 
t jat fiothing ſhould be brou ight, whereupon 
he ſhould be drawn, nes que Sans cley, ou 1 
ale choſe 4 deſouth lui, ſoit tray de chroauz, 
| 3 de la ſale, ou il avoit judgment, ſanque 4 
1 Sc.“ It was alſo a part of the ancient 
gements, que les privies membres ſoient exciſes 
5. 'fon Corps, et combures deins fon ven: ” but this 


was omitted by Lord Hardwick i in the judge 


. „ Sthuniford, . in. c. 19. 182. It is ebe 15 
ever, that before the time of Henry VII. chere were 8 
two judgements, of which the "Hs was the ſame. 
Lar ews Reports, p 49- ' Walcot's caſe. 

Aff. xx. 7. Ra ale's Hiſt. P. C. i. * 
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ments paſſed u a the four Lords in the year 
tis andin a former eaſe had been thought 
. . Still, However. „the ert ninal 
ordered to be cut ow alive. Hot 
pot u writ f error, to reverſe an attaindet 
in the gth of W. III. it was aſſigned for error 
that the coutt had only directed, 4 i inte. 
te riora fup extra venirem ſuum OT OT el in 
* gnem ponantur, amitting, iþ/p vivente,” 
or, in cuuſpectu ejur; and it was ſaid by 
Lord Chief Juſtice Holt, that though this 
„ omiſſion be for the benefit of the party at- 
t tainted, yet ſtill it is error; for ibe junge 
ment in all capital caſes is flated and fetiled 
y the common law, which no court can aller. 
The attainder was. thereupon reverſed; pt 
the h was affirmed 1 in parliament “. 4. 


It is certain, that the crime of bebe daten 
is often of ſuch a tendency, a as to require the 


ullimum fupplicium, or, in other words, the 
ee of the criminal. | 


But when we are conſtrained to Bae re- 
courſe to that fatal extremity, it ſhould ways 


: | 7 "des Trials wa. IX, 8 Lord Ra bond, 1. 
e Walcot's caſe, 12 Mod. 95, 5, 96. yin . 
Mich. 11 W. III. Shower's Parl. Caſes, p. 29%, op. 


be 


L 3 I — 4 — 9 bo "1 ** 
0 — e i” a . — - —＋ — 1 
2 a 7. 8 8 * 2 — hi 8 2. a — 2 menen - 
<2 22 5 5 E er * n 3 * ar” TH . — * « . 
Mad > 10. qa — — teens: eat U—ü—«4 < — 4 7 _—_— N 5 Id 5 . l 5 8 
— RD NE OR erred Merten bon — ——— — ISR CAE — 4 : - a a — * Vs 
l 1 * — Pats % * 8 a — — 7 — 
N p a b 
5 2 nn > 7 TY l * N 1 , ” 5 


22 8 
ä ——́—ä—ê—. ͤ[ 422 2 2 „ 
— 


4% 8 922 vn; 3 2 88 GY — - , — — 4 
bY 5 W * ww * — . — 2 » _ * . a — n A 
* — » * . ST 5 by , 4 : 0 E 5 . 1 
1 >. - = rw — * * N 4 > 
3 Ws rr . . germ 6 C d q ; g ow . S n - rg, 
. 1 „ „njʃꝗ2V»—ù?F—ꝛ— t a ** 7 >: 
— 
YI 


LO 8 2 
2 — * — 9 


2 7 
ry, Das 
7 <a Ig 6 « 
— . 
r my; 
5 Df c 5 * 


diſtract the attention of the 


OF PEN AL LAW, 15 
be obſerved, that hatever exceeds, ſimple 
death is mere cruelty. .-Every ſtep heyond is 
a trace of ancient barbarity, tending only to 
RN ators, and to 
leſſen the ſolemnity of the example. There is 
E ſuch thing as vindictiye juſtice; the idea 

ſhocking. Public utility is the meaſure of 
77 homes puniſhments.z and that utility is pro- 


1 portionate to the efficacy of the example. But 


whenever the horror of the crime is loſt in 
ſympathy with the ſuperfluous ſufferings, of 
the eriminal, the — *. its _— 
4 ae law its rererence. 


2 


* 
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Wy nation, familiarized — reconciled t tothe 
execution, of the Engliſh ſentence 1 in caſes, of 
high-treaſon, would probably conſiſt of a pu- 
ſillanimous and deſpicable people; cruelty and 
| FAROE are ans 


2 CHAP. XV. 


4 Di igrefſic jon relative to the Engl iſh Trial 
. in Cafes of High-Treaſon. | 


$ 1. DU Ought not to diſmiſs this ſubject, 

without remarking a very pleaſing 
2 of Engliſh law relative to high-treaſon; 
; L 4 as 


4 - legillature hath ar the ferme be 
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* Worden humanity; animated by the ſpirit 
f Freedotn; And perfecteg by a rhe powers 
F tired 
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CIR vaio eaperoFhEingtion, 
| great Warmth hath been ſhown againſt\the 
eritne of diſloyalty, both in the liberality of 
'"tsGouſtruQion;andin- the ſevetity of its pu- 
mihment; but the whole attention of the 
to obviate all poſſibility of oppreiiins in iche 
proſecution, and all defect of certainty in the 
proof. Infinitely various have been the amend- 
ments, refinements, and alterations to this 
katze; and, upon the whole, the following 
cutionary proviſions have been 99}. ATURE 
—Fient, 12 are weer fey? in _ 5 To boi 
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No en want be pretecuted ber high- 
| "aa except on a charge of * aſſaſſination 
5 deſig ned or attempted on the body of the 

Ki, unleſs he be indicted thereof within 
three years after the offence committed. It 
had been obſerved by Sir Ed. Coke, near a 
century before this proviſion took place, 
that there wanted ohne to the © Penker 


* 7 w. ni. e. 3. $6, | 
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| 1 * en the 25th Ed. III. but a 
- limitation of ſame certain time, herein the 
offender ſhould be aecuſed. And ſuch bad 
been the idea of Bracton:· Poft intervallum 
temporit adeuſator non erit dus, niſi gocere 
- pofſitsſe fuſe iir rationibus injec e 
20 VIS sd Scl nr dd ole 
3 Nor ſhall any — be indicted, n 
upon the teſtimony of two lawful witneſſes, 
b both to the ſame. overt act, or the. gne 
of them to one, and the e to wens overt 
a of the ſame tryalan 7 i 70 eso 


- _ ? 


s c a 
brows wk þ if OTE] 


21115 u ee > es the San = late pre= 
tender, a copy of the indictment, with a liſt 
of the witneſſes to be produced at the trial, 

and of the j jurors impanelled, with the pro- 

feſſions, and places of abode of the ſaid wit- 

neſſes, and jurors, ſhall be delivered to the 
perſon indicted, ten days before the trial * 

and it ſeems, that this would be conſtrued 

_ excluſively of the day of WIT. and the 
7 7 ay of nme 4 


1 + i 2 * 
41 #«* 


Me = 3 Inft. — 2. | Bain L it. | fol. 118. b. 
717 W. II. C. 505 2. which clauſe is founded on 
1 Edw. VI. and 5 Edw. VI. And 1, 2, Phil. & M. 


8 7 Ann, c. 22. ** 20 * 5 c. 30. 


Further, 
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Further, the ſume proceſs is given ta com- 


pel perſons to appear for the perſon cculed, 
ae ene ue to appear agan 


* we Ges they 


3357189 Geck iT = I hes thc y NON 9 100 ra 
= ould have. 1 that theſe privi- 
es, except the laſt, are not extended to cer- 
tain offences concerning the papal ſupremacy 3 | 
nor to thoſe againſt the coin; nor indeed to 
any treaſon, wherein the NOIR 
is ſaved by ſtatute... | 
. "he lundes. am, his 10 common i be 

of the ſame county wherein the offence was 
committed... When the trial comes on, the 
priſoner is allowed to object peremptorily to 
thirty-five, on mere caprice, prejudice, or pri- 
vate knowledge of their characters or prepoſ- 
ſeſhons ;: and to any indefinite number, upon 
| the Ne Di of gu en to each. 


* #444 $873 


To this, 1 in hs whela awed of the pro- 
ſecution, he ſhall alſo be allowed to make his 
defence, as well in points of fact, as in legal 
queſtions, by Counſel learned in the law, not 
exceeding two in number, to be named by 
himſelf, and 3 Tm the court ; and his 
Counſel 


Ar 
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Counſel mall have free accefs to him at all 
| i 1 nable hours * 5 8851 ap JS. 0, EO 50 b 
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The trials of Sir William reid; Sir Wil- 
* Parkyns, and others, on the aſſaſſitiation 
plot, came on after this proviſion had received 
the royal aſſent, but before the commence · 
ment of its operation b. « I intreat,” faid the 
laſt of theſe gentlemen, that I may have 
&© the allowance of Counſel ; 1 have no ſkill 
in indictments; I do not underſtand theſe 
“ matters, nor what advantages may be pro- 
e per for me to take. The new ſtatute wants 
« but one day. What is juſt and reaſonable 
* to-morrow, ſurely is juſt and reaſonable 
* to- day; ; and your Lordfup- rp N 
* me in this cafe.“ N 


Hole, Chief Juſtice, was . a ti 
to ſuffer the ſtubborn principles of law to 
yield to the milder inferences of equity. Me 
* cannot 22 replied) alter the 1 till law- 


W. II . 3. 8 1. But t this did not extend to any 
proſecution by impeachment till ſtat. 20 Geo. II. c. 30. 
which allowed Counſel in that caſe alſo. And with 
great reaſon (faith Mr. J. Foſter) fince the Defendant is 


Aruggling under the whole weight of the Commons of 
Great-Britain.“ 


b State Trials, 


86 malen 
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alter drt 1A we nigh rener i the, 
ze 38" af” pre ont, nor what i} ai be th- 
Ahr; doe art upon' our vaths fo % 
el 10 83101 2115 Ya 91089 85. Jai NASiob big ? 
It intfinarkabls that this indulgence is not 
yet allowed, except in points of mete lega 
Aiſhißtion, in any other capital crime; à de- 
Heienty, which hath given riſe to the ver. 
benevolent adage, * That the judge ſhall al- 
e ways be Gun! for the priſoner,” And 
indeed, the ptobity of the Enpliſh Judges, af: ; 
ſiſted by their experience and humanity, wou 
generally afford ample ſecurity to perſons ac- 
cuſed, 'if' counſel had not full permiſſion t to 
be employed againſt them. This permiſſion, 
in good times, was never e without 
great diſcretion and tenderneſs; ſtill however 
it was not always ineffective i in its conſe- 
uences. But ſurely it is contradictory to the 
rte principles of juſtice, that a priſoner, a» 
bouring under the weight of a capital charge, 
weakened by long confinement, diſtracted by 
apprehenſions though perhaps innocent, diſ- 
treſſod by the tears of his family, checked by 
conſcious ignorance, and diſconcerted by the 
awful novelty of his ſituation; that, in ſuch. a 
ſtate of mind, a priſoner ſhould be ſingly ex: 
poled. to the united, and unreſtrained profecu- 
tion 


Of; HREN AL LA w. 
dion of learned men habituated to public 
Seu e (inthe, w 
author) « {killed in the arts of forwarding, 
| AY and defending a cauſe by the rules of law, 
and cuſtoms of the realm, 
way be anxious to expoſe, and refute the prey 
varication,of the witneſſes; but he 18 — 
rant of the minute circumſtances, of the. 
in queſtion; ; be knows not the. characters of 
the men, and cannot ſtop. t the | trial to Tecgive 
Private inſtructions from the priſoner. The 


2 


Jurors, are honeſt, and inclinable to mercy; 
is equals, and. his neighbours, choſen. 1 in 
on meaſure by himſelf; 5 and ſuperior to all 
1 ſu 1 but perhaps they are illiterate ; at 
all Il events they are men; and therefore liable 
DET hurried away by t the e 1 abi- 
11605 of advocates. ; „ 


tat: > 
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* 
281 


to. have given full Tops to the exertion. of 
orator 
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'© Gents ne enk my comunement touts les e xoep- 


tions que valent en reſponſe ; ſont countors neceſſaires, que 
ſachent les cauſes avancer et defendre; "Ber les Rules del 
Ley, & les uſages del Realine. 5% 
* Hod TN Myrror, c. 3. de Exceptions. 
a 6 Nen Gp autem 8 fed etiam yn guædam, 
3 lacrymas movemus : unde et producere  ipſos, qui pericliten- 
wake 3 atque * et liberos eorum at parentes, 
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dratoty in erinilna eaſes / both gor e 
the defendaut. Among the the Athenianb in- 
deed there was à law of Solon's, forbidding 
advocates'to-uſc either exv/gia-or int; 
6w-tocircumvent the paſſions of the Judges by 

: artifices, either of cor mifer: | | 
cation. Yet we are told dy Cicero; that, 
when Demoſthenes was expected to plead, 
the fame of his eloquetice brought a general 
concourſe of ſtrangers to Athens from the 
moſt remote parts of Greece, as to the 
moſt celebrated ſpectacle in the world; and 
thoſt of his orations, which have reached 
our time, are undoubtedly powerful examples 
of that pathetic and perſonifying ſpecies: of 
eloquence, vrhich is calculated to intoxicate 
the imagination of an audience, and commu- 
nicate the ſucceſſive emotions of anger, in- 
dignation, and pity. There is a very re- 
markable anecdote recorded by Athenzus*, 
relative to the trial of Phrynè, the ene 
Courtezan. She was the ſame, from whom 
Apelles drew his picture of Venus riſing from 
inflitutum; & ab accuſatoribus oftendi crurntum gladium, #t 
leciu e vulneribus ofſa ; et veſtes ſanguine perfuſas videmus, 
of vulnera L 3 ac verberata corpora nudari, quarum re- 
rum s plerumque vis eſt, velut in rem præigentem 
_ animos hominum ducentium. Ez populum Romanum egit 


in . pretexta Cart Cæſaris prolata in foro cruema. 4 
— vi. 1. 8 — . S 


the 


for thoiſumions Garne of:Ptaxiteleaty: feb cit 
gurnſtances, not immaterial in ſupport of the 
following: fact. Phra eu in capi n 
* nam putrocinarrtur Hyperides, et jam man- 
Mum offet calcudis judicum condemuatine iri; 
is gpertum cam produxit, et dijo uuniculis, 
*6-pPeffareque unalato, poſtremd 'orationss partes 
& illius conſpectd pulchritudine, ita »pereravit; 
% ut, tanquam miniſtram ſacerdotemque V eneris, 
judices religione tacti, rt miſericordid bom- 
* Moti, "necandam minime crnſurrunt. IO 
this ſudden ſenſibility of the Areopagites, one 
may fairly apply Quinctilian's obfervatior, 
< quod hurum rerum ingens plerumque vis 'eft, 
Velut in rem r moment my Alu- 
Gl "Us" | + 918! 
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„ is a at of "oy t wilde hie 
clncaGetives the Engliſh, as a people, in the 
whole fyſtem and adminiſtration of their 
Laws; that all the artifices of ſpeech are 

baniſhed from the Bar. The paſſions ought = 
not to be addreſſed in appeals. to the reaſon. 
The unſubſtantial harmony of declamation 
may be well adapted to the ears of an arbi- 
trary tribunal: but the deciſions of Engliſh 
Judges are founded on the argumentative in- 
ach | ferences 


mY 


bo. MOL Our courts — kamnilhe 5 proof 


„ 


indeed, chat the ſtrains of ancient eloquence - 
are neither inimitable, nor r unattainable ; but 
a nobler and more Proper ee . hath been 
found for the exertion of that talent. Plain 
ſenſe, delivered in accurate expreſſion, with 
a warm _ =_—_ CW Greg al is r 
. Me Eat 8 


Oy to 1 5 . inquiry, 5 for. 
Counſel ought to be admitted, either. for, or 


againſt the defendant, in eriminal proſecu- 


tions. Upon the whole, perhaps it might 


be the beſt medium, in all caſes, to confine 
the diſcuſſion of the fact to the artleſs un- 
guided tale of the witneſſes; with a full per- 
miſſion to Counſel, on both ſides W. 
to ſuggeſt, ſupport, or refute queſtions, or 
objections of law, and to undertake the man- 
agement at large, when the iflue turns not 
upon the general queſtion of «<< Guilty or 
Not Guilty,“ but upon collateral facts f. It 
In which caſe, from inſtances ſo early as the firſt year 
of Hen, VII. the defendant appears to have been alwa 
entitled to the full aſſiſtance of Counſel, and indeed wi 
out ſuch aſſiſtance it would be impoffible for him to — 
either when to hazard his defence upon collateral N 


tions, or how properly to enfore thoſe allegations, 
2 p- 232. Sera. $24. CRE * 


might 


* 


bos Fir trivial sel in' ire of mere 
form, ſhould continue fatal to tlie whole pro- 
ceſs; and whether any exceptions of counſel 


thou ul be heard or allowed s, but what tenkk 
| fee to affect the 1 of 2 


cas. * 


8 2. The admiſſibility 3 1 es P 


evidence in trials for high- treaſon is alſo ſub- 
jou to very peculiar limitations. | 5 


No evidence can be received or any overt 
act, not charged in the indictment; except, 
as in ſupport only of one which is charged. 
Two witneſſes are requiſite to the conviction. 
in the ſame manner as to the indictment; 


and they ſhall in giving their evidence be 


confronted with the perſon accuſed, which is 


now indeed the practice in all caſes. If two. 


diſtin treaſons be charged, one witneſs. to 


each ſhall not be two. within the meaning of. 


the ſtatute ; but one witneſs is ſufficient to 


prove ay fact, on which the criminality of 


the eharge is ultimately and. not eee ; f 


founded; + thall cite ati inſtance b. h. 


: — Hiſt. P. C. ii. 193. Ir. kuh note. | 
I Erials, vol. v. p. 38. 
| | M When, 
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When, in the trial of Captain Vaughar: 
For. adhering o the King's enemies, it Was 
neceſſary in the outſet to prove him a ſubject 
of England; it was objected by his counſel, 
| that one witneſs only had been called for 
that purpoſe; and the objection was over- 
ruled by Holt, Chief Juſtice, “ for that is 
„„ no overt act; if there be one witneſs to 
=o prove that, it rs ſufficient.” In like man- 
ner, writing, being a deliberate act, certainly 
may under ſome circumſtances ai : 
tion be an overt act of treaſon ;- and when fo 
lid in che inditment, muſt be proved by 

.the teſtimppy of two witnefles. But the 
teſtimony o One is competent to prove write 
ings, offered only as collateral evidence,; and 
fuch papers, though not of the hand-writ- 
ing of the priſoner, may be read as evidence, if 
'found in his cuſtody *; and papers under cer- 
tain deſcriptions may be in the legal cuſtody 


of a perſon, Rong not en, W king 
Bim. | 


1 1 
»—Þ 
2 


411 — 
24 * 


* Unius reſponſio teſtis omnino non Aar, 
were the words of the Civil Law, which 


did not allow the teſtimony of one witneſs 


1 Foſter 198. caſe of Layer, State Trials, vol. vi. 27. 
* State Trials, vol. vi. ” 281. «4; 25 


Lord — s Caſe, State = Trials, vol. iv. p. 7450 
| to 


"*S * 
. 


"OF" 0 


OF PENAL LAW. sz 
to be coneluſive/itr any caſe v. And Baron 
Monteſquieu ſeems to have adopted this iden 


ia its fulleſt latitude. . Les Loir (a) r il 


gui font porir un homme fur 'la- depoſition diun 
2 temoin, font fatales la liberte;” La raiſon 
en exige deux; parce qu un temoin ' qui ufrme, 
et un aceuſe qui nie, font un partage; et il fut 


un tiers pour le vuider. Les Erecs, et les Ro- 


mains exigeoient une voix de plus pour condam- 
ner. Nos loix Frangoiſes en demandent deux. Les 
Grecs pretendoient, que leur uſage avoit ee _ | 
Tom oY de mais c 100 le notre o. P FOE 


It thay be doubted, Whether the plea of 
thi priſoner, which is dictated by the ſcnti- 
ment of ſelf-preſervation * , can with any pro- 
priety be ſaid to counterbalance the folemn 
oath of his diſintereſted accuſer. Yet ſuch 
were the ſentiments of the e Monteſ- 


# 1 N 
* 


Ws, Cod. iv. 20. 9, « Vox unius vox nullius eſt. Har- 

monius, 1 i. c. 6. See the Commentaries on the Law of 

E B. iv. 755 "0 
» L'Eſprit des Loix, 1. xii. c. 3. 

It is not unuſual, even at this day, upon the Conti- 
nent, to adminiſter an oath to the ſuppoſed criminal, in 
order to extort the truth from him; reducing him (ſays 
the Marquis Beccaria) to this terrible alternative, either 
of offending God, or of contributing to his own imme- 
diate deſtruction; and leaving him only the choice of be- 
coming a bad Chriſtian or a Martyr. 0 


05 | M 2 aid 


„ p INCI EES 

quieu, and ſuch hath been the uſage of many 
great and learned nations. The law of Eng- 
land hath ſeen reaſon to reject an idea, which, 
if ſtrictiy adhered to, would give the privi- 
lege of impunity to every crime, however 
flagrant in its nature, if committed in the 
preſence of one perſon only. Except there- 
fore in' caſes of treaſon, in which the 
principles of our conſtitution demand pecu- 
liar ſtrictneſs of proof, one witneſs, if cre- 
dited, is with us ſufficient to eſtabliſh the 
conviction of any capital crime, and indeed 
of any offence whatever. I ought perhaps 
to except alſo the caſe of perjury, in which, 
a ſingle unſupported witneſs would be ad- 
Judged inſufficient ; for the oath of the ac- 
cuſer being placed in oppoſition to the oath 
of the accuſed, truth remains ſuſpended. In 
ſuch a ſituation, the ſcale of innocence ſhould 
be e to preponderate. 


| The nature of my deſign will not permir 
me to extend this. digreſſion upon criminal 
proceſs in caſes of treaſon, to an enquiry in- 
to the general principles of evidence. It is 
however a field ſtill open to inveſtigation. 
For the conſiderations of ſome very ingenious 
Writers on this lubject, have been too much 
| influenced 
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influenced by their acquieſcence in practical 


authority; ; and we are furniſhed, rather 
_ with, uſeful and ſenſible hiſtories of what 


the law of evidence actually is, than with 


any free and ſpeculative diſquiſition of 1 
it at to be. 


- 


8 3. By ſtatute 2 W. It. 6 the above- 


mentioned requiſites towards conviction can 
only be ſupplied by “ the confeſſion of the 


party, made in open court, willingly ann 


without violence,” 


; The words in open court” were not in- 
ſerted in the ſtatute of Edward VI, which 
contained the reſt of this proviſo; and con- 
feſſions, taken out of court upon the exami- 
nation of the party, had been holden ſuffi- 
cient?, But now, it ſhould ſeem, that ſuch 
confeſſions, though proved by two witneſſes, 
cannot in any caſe operate to conviction; and 
that there muſt {till be two witneſſes to the 
treaſonable fact. 


But A doubt hath KY how far 
ſuch confeſſions can be admiſſible, even as 


„ Caſe of Tonge. Hale's Hiſt. P. C. i. 304. Kel. 218. 
Anderton, 1 ll, 67. | 
M 3 colla- 
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collateral evidence; and it ſeems to poltfie 
better opinion a, that a confeſſion out ef- 
court may be proper to be ſubmitted to the 
jury, in corroboration of the other evi; 
* dence of the overt acts, only “ when 
made during the ſolemnity of an examina- 
* tion before a Magiſtrate, or perſon having 
* authority to take it; when the party may 
* be prefumed to be properly on his guard, 
-<..and-apprized of his danger. However, a 
greater and more exceptionable latitude of. 
conſtruction, on this ſubject, appears in fame. 
inftances'" to have been admitted. - 144 


; * 
4 > * LACY % 2 1 * I " 1 a $5 4 
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* Foſter, p. 242, 448. «A 
At a meeting of the aN in January, 1707, to con- | 
ſider ſome matters relative to the intended trial of Gregg for 
treaſon Holt, Ch. ſuſtice, Powel, Powis, and Dormer Juſtic: 
ces, Smith, and ury Barons, were all clearly of opinion, 
te that the priſoner's confeſſion, though not in court, might, 
if proved by two witneſſes to have been voluntaril made, 
4 ee what is contained in the 7 W. III. c. 3. 

. be read as evidence againſt him. But Trevor, 
Get Juſtice, was of a contrary opinion, and Tracy, 
6 4 Jatice doubted,” I ſhould obſerve, that this caſe is 
not in any reporter, but copied from Bacon's Abr idge-" 
ment, vol. v. p. 140. 

Thetwo learned Judges, who diſſented, had no doubts: 
on a future occaſion, as to the admiſhbility of confeſſions 
on matters merely collateral; and in this diſtinction they 
ſeem to have proceeded on very ſolid grounds. For, in the 
caſe of Smith, who was indicted in June, 170, for adhe- 
ring to the Oben s enemies, *Alienage was the defence; 

| and 


4 
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The confeſſion of a eriminal, when taken 
even before à magiſtrate, can rarely be turned 
againſt him, without obviating the end for 
which he muſt be ſuppoſed to have made it. 


Beſides, we have known inſtances of murders 


avowed; which never were committed; of 


things confeſſed to have been ſtolen, which 


| Never * e _ EI of the owner. 


et $4 £ 


negative evidence of diſproof, which may 


—— 


poflibly, on recollection, be in the power of 
the party; we ſhould never admit, when it may 
be avoided, even the puſſwility of driving the in- 
zacent to defirufion. Nothing was more com- 
mon in the beginning of the laſt century than 
cena of Wir ere. Sir James ine, 


and his e that he was an Engliſhman born, was 
allowed to be admiſſible Evidence, by Trevor, Powel, 
Powis, Tracy, and Bury, though his counſel infiſted on the 
act of the 7th of King William.” Foſter's Rep. 243. 
It is faid, however, that Evidence of confeſſion was, 
without any fach diſtinction, holden ſufficient by doe 
who ſat upon the commiſſion in the North in 1746. 

the inſtances are not, I believe, in print; and “ it is dan- 
gerous (faith Sir Edward Coke) to report a cafe by the 
car, Py, concerning treaſon.” 


M 4 mentions 


3 18 i nügenmrbus „ 15 un- 
juſt, to ſuffer the diſtractions of fear, or the 
miſdirected hopes of merey to preclude that 
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MY ſeve ral inftances in the proſec ecution 


of Earl Bothwell; and, though rather a 

fi ſeeptical man, Was candid enough to believe 
them. The poor women were accordingly 
burnt; and poſterity was , furniſhed with a 

very accurate deſcription of the devil ; who is 

; ſaid to have appeared « in a black gown, with 
4 a black hat on his head, in the attitude of 
ir ez; and with poſteriors as s cold as 

14 - « ice. "i | | | 


The vvidenes of words, alledged to have 
been ſpoken by the perſon accuſed, and con- 
nected with tlie criminality of the charge, 
ought alſo to be received with great diſtruſt. 
Such words are either ſpoken in the zeal of 

e FERN confidence, and cannot | be re- 
peated without, a breach of private faith, 
which detracts much from the credibility of 
the witneſs; or in the unguarded hours of 
boaſting diſſipation, ,m which caſe they are 
pvot unlikely to be falſe in themſelves, and 
very likely to be falſely repeated. Beſides, 
words may be very innocent when ſpoken, 
and highly criminal when related; for their 
determinate ſignification depends much on the 


8 Melvill's Memoirs; fot. p- 194. 


tone 
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Fe oe in which they. are uttered. <6 It often 

ref too, that, in repeating the ſame 

W e a different meaning is conveyed, 

« which depends on their connection with 

* other things; and ſometimes more is ſig- 

s nified by ſilence, than by any enen 
417235 whatever '” 


by #4 Such are the principal rules, limita- 

tions, and reſtrictions, to which the Engliſh 

proſecutions of high treaſon are ſubjected in 
every ſage of the proceſs. 


2 Na the poſitive teſtimony of a thou- 
ſand witneſſes to the poſitive allegation of 
the indictment 1 is not concluſive, in any caſe, 
as to the verdict of the jurors. But they 
will ſtill retain an indiſputable, unqueſtion- 
able right to acquit the youre accuſed u, if, 


t L'Efp rit des Loix, I. xii. e. 12. ' 

1 H. the Caſe of 7 R. II. Tit. Coronæ Fitz H. 108. 
„upon Acquittal of a common thief, the Judge ſaid, the 
Jurors ought to be bound to their good behaviour during 

de their lives; but, faith the book, quære per quel Ley 
But that was only gratis dictum by the Judge, for bis . 
4 ſuch thing was done,” Vaughan's Reports. 

It muſt be confeſſed, that in later times the Judges, in 
their diſagreements with Jurors, did not confine them- 
ſelves to threats; and it would be uncandid to ſupprets 


the following inſtance, berauſe it is connedted with the 
matter in queſtion. | 


Kelyng's 
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instheir private opinions, they diſbelieve the 


arguters; or if, in their conſciences, they 
think; however erroneouſly, that the fact 
Purtakes not of that degree, or ſpecies of cri- 


minality, with which it is charged in the 
indictment. They may, if they ſind doubts 
or difficulties in the caſe, require the direc- 
tion of the court; but whether they be in 

any caſe compellable, either to have recourſe 
to that direction, or to ſubmit to it when 
voluntarily given, are queſtions, on which a 
very important diverſity of opinion hath ap- 
peared in the minds of great and good men. 


? lt is the privilege of Engliſhmen, ſay 
thoſe who ſupport the negative, to be tried 


Kelyng's Rep. 50. © Memorandum, Lent Circuit, 


Wincheſter, 18 C. II. one Henry Hood was indicted for 


the murder of J. Newen, and upon the evidence it ap- 


. peared, that he killed him without any provocation. And 


thereupon I directed the Jury. that it was murder; for the 
law in that caſe intended malice; and I told them they 
were judges of the matter of fact, viz. whether Newen- 
died by the hand of Hood: Bat whether: it as murder, 
er manſlaughter, that was matter. of law, in which they were 
to obſerve the direction of the Court. But notwithſtanding. 
they would find it only manſlaughter. Whereupon I took 
the verdict, and fined the jury 5 l. apiece, and committed 
them to jail, till they found fureties to appear at the next 
aſſizes, and in the mean time to be of the good behaviour, 
But after, upon their petition, I lowered their fines to 
408. a-piece, which they all paid, and entered into re- 


* 


cognizances. 


by 
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by-their| equals; and that privilege! will be- 
came! uor at prætered nihil, whenever it ceaſes: 

to be the duty of thoſe: equals, to infer and 
conolude their verdict from the teſtimony of 


witneſſes, hy the act: and _ of wy" "NIP 


. 


Would it it not, 8 Continue; be a moſt 
prepoſterous doctrine, that they, who, under 
the obligation of a ſolemn oath, are choſen 


to try a fellow citizen for a crime, and as a 
criminal, and bounden by that oath to give a 


true verdict between the public and the pri- 
ſoner according to the evidence; that, in this 
predicament, they ſhould be told, that the 
criminality or innocence of the intention, 
the legality or illegality of the fact, are mat- 
ters of indifference, not ſubjected to their 
enquiry; and that their verdict ought not to 
be influenced by any ſuch conſiderations? 


To what end (ſaid Lord Chief Juſtice 


Vaughan), are the Jurors challenged” fo 


« ſcrupulouſly to the array and poll? to 
« what end muſt they have ſuch a certain 
« freehold, and be probi et legales homines, 
« and not of affinity with the parties con- 


« cerned? to what end muſt they have in 
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many caſes the view, for their exacter in- 
0 formation chiefly? to what end muſt 
« they undergo, the heavy puniſhment of the 
er yillainous. judgement ? if, after all this, 
they implicitly muſt give a verdi& by the 
« dictates and authority of another man, 
« when {worn to do it, according to the beſt 
« of their own knowledge? A man cannot fee 
« by another's eye, nor hear by another's ear; 
& 70 more can a man conclude, or infer the thing 
« 70 be reſolved by another's underſtanding or rea- 
6  ſoning; and though the verdict be right, which 
« the jury give, yet they, being not aſſured 
« it is ſo from their own underſtanding, are 
« forſworn, at leaſt in foro conſcientie. That 
« decantatum.in our books, ad quaſtionem facti 
4 non reſpondent judices, ad quæſtionem legis non. 
&« reſpondent juratores, literally taken, is true; 
« for if it be demanded, what is the fact? the 
Judge cannot anſwer it; if it be aſked, 
“e what is the law in the caſe? the Jury can- 
not an{wer it. But upon all general ues, 
„ though it be a matter of law, whether the 
«« defendant be a treſpaſſor, a debtor, diſſeiſor, 
« or diſturber, in the particular caſes in iſſue; 
« yet the jury find not, as in a ſpecial ver- 
dict, the fact of every caſe by itſelf, leaving 
« the law to the court: but find for the 

720 „ plaintiff 
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3 plaintiff or defendant upon. the iue to be 


« tried, wherein they reſolve both law and 
4 fact complicately, and not the fact by itſelf: 
« ſo as though they anſwer not {ingly to the 
« queſtion, what is the law; yet they deter- 
« mine the law in all matters, where iſſue is 


« joined and tried in the principal caſe, except 


« when the verdict 1 18 s ſpecial * 


« Special verdicts, ſay the Commentaries 


on the Law of England, « ariſe, when the 
jurors doubt the matter of law, and there- 
“fore chuſe to leave it to the determination 
60 of the court x.“ 


And it is (faith Sir Matthew Hale) the 
C conſcience of the jury, that muſt pronounce 
« the priſoner guilty, or not guilty; for to 


„ fay the truth, it were the moſt unhappy 


<« caſe, that could be, to the judge, if he, at 
« his peril, muſt take upon him the guilt or 
<« innocence of the priſoner; unhappy alſo 
« for the priſoner : for, if the judge's opinion 
* muſt rule the verdict, the trial by TY. 


& would be uſeleſs v. 


N Vaughan's Reports, p. ls 51. 
* Commentaries, B. iv. p. 354 _ 
Mm Hale's Hiſt. P. C.: 11. 313. 
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But, a contrary opinion hath been given by 
a learned and worthy Judge in very decifive 
language. Werd y caſe (faith Mr. Juſtice 
:6:Poſter,.'p. 255) where the point turneth 
upon the queſtion, whether the homi- 
„ cide was committed, willfully and ma- 
« licioully, : or under circumſtances juſtify- 
ing, excuſing, or ' alleviating the matter 


of fact, viz. whether the facts alledged by 
« way of juſtification, excuſe, or alleviation 
be true; is the proper and only province of 
« 'the jury. But whether, upon a ſuppoſition 
of the truth of the facts, ſuch homicide be 
« juſtified, excuſed, or alleviated, muſt be 


« ſubmitted to the judgement of the court.“ 
Again, p. 256, When the law maketh uſe 


« of the term, malice aforethought, as de- 
« {criptive of the crime of murder, it mean- 


eth, that the fact hath been attended with 


« . ſuch circumſtances as are the ordinary ſym- 
ve proms: of a wicked, depraved, malignant 


« ſpirit.” And, p. 257 *, „ the malus anmus, 
* which 1s to be collected from all circum- 


's Tt is an obvious remark on theſe, es, chat as 
learned writer hath reſted his poſition on the mere authority 
of an aſſertion, unſupported by argument or reference; 
and, in a ſubſequent chapter, I ſhall have occaſion to cite 
another paſſage from the ſame work, but of a very contras 
diftory import. 


1 | « ſtances, 


OF PE NAL LAW. 175 


vo ſtances, and of which, as I befor 8 laid, the 
court, and not the jury *, 15 40 judge, is what 
% bringeth the offence within the denomina- 


4 tion of wilful malicious murder, whatever 


might be the immediate motive to it, whe- 


„ther it be done as the old writers expreſs 


, themſelves, ird, vel odio, vel cauſd lucri, or 
+. from any other wicked or miſchievous in- 
„ centive.“ | | 


When wiſe and good men differ upon points 


of great conſtitutional importance; it is the 


duty of their humbler fellow citizens, to 


' © Tn the trial of Coke and Woodburne for disfiguri 

Mr. Criſpe, it was much urged by the former, that his 
Intent to kill, and not to maim, was a point of law, pro- 
per only for the deciſion of the court. But the Fo 


chief juſtice King, after ſtating the Evidence, thus ad- 


dreſſed the jury. i | 
© Now, gentlemen, what the intent of theſe perſons 
« was, in ſlitting Mr. Criſpe's noſe, you are to try; this is 
<a matter of fact for your. conſideration and determina- 
cc 
of the party makes the crime. Burglary is breaking 
open an houſe in the night-time, with an intent to 
commit a felony ; though no felony be committed, yet 


* to be enquired into and determined by the jury. So 
that in this caſe you are to try no other matter than what 


it tried in other felonies, viz. the intent of the parties.“ 
State Trials, vol. vi. p. 222. j 
wait 
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« tion: it is the ſame in other felonies, where the intent 


if there were an intent to do it, it is burglary. So in 
the caſe of larceny, the intent, with which another 
„man's goods have been taken away, 1s a matter of fact 
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ifference, with a — — 6 TIE 
« detriments capiat respublica.” To which - 
however this may: — - 6 a certain truth, 
that the political iberty of every individual 
bears a proportion to the fecurity given bj 
the laws to the innoceney of his conduct: 
which ſecurity deereaſes, in proportion to the 
multiplication of penalties, the uncertainty 
of * and the wn Res. of trials. 


(ena. vi. 


Kerr. Improvements f criminal i 


„ Poe the Phi Sap - ales King 0 


of Fralice, made” a law, that no: 


body ſhould be condemned to death without 
a hearing b. Prohibitory laws may generally 
be preſumed to have a retroſpect to a contrary 


uſage'; 9 4 ſeems. ſtrange therefore, that . X 8 


which * have eee, n have. been 


> wn 19 ä i 
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neceſſary in f pport of the moſt obvious prin- 
ciple of juſtice. But the efforts of human wif- 
dom are ſlow in their progreſs, and limited in 
their extent; political ſyſtems therefore are, 
in all inſtances, though in different degrees, 


imperfect, and conſequentiy . em 
by cortipariton, FO 


* 


going chapter, and may have a more eſſen- 
tial effect; for it will be found, that in pro- 
ſecutions of felony, and in other particulars, 
we ſtill retain ſome veſtiges of that oppreſſive 
barbariſm which I am about to deſcribe. 


1 ſpeak not of thoſe proceedings, which | 


were founded in the groſs ſuperſtitions of our 
fore-fathers; ſuch as the preſumptuous purga- 


tion of ordeal, either by fire or by water*; 
in 


© We find in the Welſh laws a third RAE. of ordeal, 
unknown probably in all other countries. Feminamalure. 


viro, gue cum aliquo clandeſtino abiverit, et vel in agris, vel 


in domo fluprum paſſa ſit, et ab ills poſtea repudiata fuerit. et 
querelam contra illum inſtituerit, apud gentiles ſuos et in cur ii. 


hoc modo dotabitur. Si tauri trimi caudam detonſam, et ſebs 
inunftam, per januam vimineam immiſſum. mulier intra da 
mum, Prdibus limini innixis, manibus prehendens detinere po- 


tue rit, 


1 9 point of view, a Gini Rate of cri- 
minal proceſs by the common law of England 
will form a ſtriking: illuſtration of the fore- 
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vet of thut more unchriſtian, impiolls mode 
of trial by battle; which, when the defendant 
cen often ended in his murder And 

when: guilty, in his trivmphal acquittal, with 
the additional ſtain of the "appellant's blood 
upon his head. My obſervations ſball be 


confined to the boaſted, and venerable. inſti- 
tution of trial by jury, its er . | 


ceſs, conduct, and eee erte 
ee l 721d 0 
& © 2. The ancient Tufliciarii i in 1itinere wade. 
their circuit round the kingdom, for the pu- 
poſe of trying cauſes and criminals, only once 


in ſeven years; in which interval, by the 


common calculation of lives, it is probable, 


that, excluſive of the diſtreſſes, and conſe- 
quent depopulation of families, one half of 


of the wretches under ſuſpicion, and in cuſ- 


tody, died in the dungeon. At all eyents, the! 
crime. had generally eſcaped the memory of 


| mankind, before the execution of the crimi- 


; * x 3 7 * 5 ** }; 3; of | % 
tuerit, licet taurus a * leib tr e Aimulii urg . 


aur; pro ſuo habebit in compenſationem, ob infe anna i : 


piidicitie : in aliter, habebit tantum * 5 Quantum  mantbus 

 adbe 2rit. Leges Wallicæ, fol. p. 82. 5 g 
turat.. Diſſertatio de Judicus 121. 8 Nnquit Italic. 

wal il. p. 612. = l 8 
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nal. But this was remedied ſo early as A. D. 


1285, by ſtat. 13 Ed. I. c. 30. Whence the 
prefeut Juſtices of aſſiſe and Mi prius are 
derived; an inſtitution, which bears ſome re- 


ſemblance. to one of the cuſtoms aſcribed by 


Tacitus to the ancient Germans; eliguntur n 


rifdens concilirs et prinripes, qui jura: per pagos 
wIcoſjue reduunt. Centeni fingul;s..6# plebe co- 
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8. 3. The temporary . of the e 


previous to the tr ial, when the cr iminal charge 


was apparently unjuſt, or ill founded; or 


when the crime was of ſo inferior a nature, 
as to admit his enlargement on pledges for his 


future appearance, ſeems, in the earlieſt pe- 


riods Gf our conſtitution, to have been a mat- 


ter of right; but the courtly pliability of 


ſome judges had involved this doctrine in 
very oppreſſive difficulties. Theſe were at 


" e and way removed, in 31 


C. 11. 


e Tacit 25 Mor. Germ. C. 12. 
f Stat, 31. C. II. c. 2. © This act was carried by an 
odd artiſice in the Houſe of Lords; Lord Grey and 
Lord. Norris were named to be the Tellers; Lord Norris, 


being a man ſubject to vapours, was not at all times at- 


« tentive to what was paiſing.; ſo a very fat Lord coming 
in, Lord Grey counted him for ten, as a jeſt at firſt, but 
N a 1 ſecing 


ES nn LN” — 
Yes. A 2 . 1 CL Et 2 nouns 
DE CCS NT — 
* arp of 9 


wy 2 gp Ie > > 4s 2 NT Ina 11 

ASC. 24 : L — 8 108 3 * bs 3} 5 a) rb 

onthe len So eps re ore EE et 
- \ N — 


n 
. 
n 


— — 
» __ 
* % © . 
Arb act: a 
— 
8 


Yr 
— 


— 3 
—— — = 


— 


r * "*p * 2 
n 


„ 
— — 


I 


ANA . ä ö ET 27 =p nc aca; 
FF . OPER Ek eo An 


EE 
Bos — C—_— 


oe. 2. nat 
tw 

1 we 

q n 


C. U. nn r in its CY 
quences happy to this kingdom, was a ſtrange 
medley of liberty and. tyranny, honour and 
profligacy, oath "ng W ee 
an” blaodiſhed.” 


ha every; flue both of 9705 ny hin 
ſuits, the laws, like the prayers, were ad- 
miniſtered in an unknown language; and 
this continued, as to matters of record, in- 
dictments, pleas, verdicts, judgements, &c. 
until the ſtat. 12 Geo. II. c. 26. They were 
alſo written in a ſtrange hand with technical 
abbreviations. In this there was real danger; 

for though the indictment was always read to 
the priſoner in Engliſh; yet if there , were, 
any objections, recourſe was had to. the Latin 
original to ſu pport its inſufficiencies: contra 
farmam ftatut. in bujuſm,” caſ. edit. et prouiſ. 
(fays Lord Hale) ſhall be conſtrued, either fins, 
gularly or plurally. We cannot wonder then 
at the recital of the above-mentioned ſtatute b, 

that “many and great miſchiefs do frequently 


= ſeeing that Lord Norris bad not ot bbferved it, be Welt Ul 

« with this miſreckoning of ten, and by. rheſe;trieans the! 

* bill paſſed, though the majority was indeed on the other | 
& fide.” Biſhop Burnet, vol. 11. 8vo. p. 121. 

s Commentaries, B. iv. 412. A 
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« acerue to tlie ſubjects r the Kingdom, 
from the proceedings in courts" of er 
1 being in an unknown language; ©thoſe 
« who are impleaded having no knowledge 
« or underſtanding of what is alledged for 


or againſt them, in the pleadings of their 


« lawyers and attorneys, who uſe a charac- 
«ter not legible to. any but perſons practiſ- 
44 ing the law.“ But we may reaſonably 
wonder, that the remedy was TI to ny 
eighteenth century. 

910 ; . 

8 4. The held name, and ſunathe of 
the defendant, with his addition of ſtate and 
degree, were firſt required to be ſet forth in 
the indictment, by an act of Henry the 
Fifth i. One may infer, that, previous to this 
act, there was a great want of preciſion, in 


the formal parts of proceſs ; but the inclina- 


tion of ſucceeding Judges, in favour of life, 


hath carried this matter to the oppoſite ex- 


treme of ſcrupulous, and over-grown nicety. 


Numberleſs are the inſtances, in which tle 


ſubſtance of juſtice hath been loſt in the * 
uit of the ſhadow of Mercy 3 


The 


11 


* For inſtance, murdr vi for reel eloniter for 
uin ls been adjudged to vitiate the Indictment; 
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he diſcontinuance of Latin indititients 


but there is ſtill ſufficient reaſon to a pply the 
obleryation of Sir Matthew Hale ; « for the 
+, truth is, that it is grown to be a blemiſh, 
and inconyenience in the law, and the ad- 
, miniſtration thereof; more offenders eſcap- 
61 ing by the over-eaſy ear given to exceptions 
in indictments, than by their own inno- 
s cence; and many times groſs. murders, 
86. burglaries, robberies, and other heinous and 
crying offences, go unpuniſhed by theſe un- 
« ſeemly niceties, to the reproach of tho 


% 


— 


bur gariter for burglariter hath been a fatal objeQion, but 
burgulariter hath been holden good. Yet theſe exceptions 
were allowed on the idea of uncertainty, not from an in- 
dination to claſſical e ; for prefato 7 egines did not 
yinate,””! + -- 
31 Eliz. J. Webſter was indided for murder, al the 
ftroke being laid /ini/tro bracio inſtead of brachio, he was 
diſmiſſed. In Leke's caſe, 34 Eliz. „A. B. alus diftus 
A. C. butcher” was deemed inſufficient ; it ought to have 
been A. B. butcher, alias dicus A. C, butcher,” An in- 
dictment of poiſoning, wherein it is alledged, that, J. 8, 
' fidem adbibens to the priſoner, et neſciens potum predietum 
tum veneno fore intoxicatum accepit et bibit, without ſaying 
venenum prædictum, is not good, and ſhall not be _—_—_ 
by the Implication of other parts of the indictment. $0 
. gladium in dextra ſus, without “ manu,” XC, 5 172 3 Rep, 
121. 2 3 18 Rep. 1 
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« law, to the ſhame of government, to the 
46 encouragement of ure and; to the diſ- 


nat. 


| Lo” „ 
" ata eee V 


14 


s > 13 At the common al no priſoner, if 
capital caſes, 'was entitled - to a copy of the 
indictment, pannel, or any other of the pro- 


ceedings. It was refuſed to Sir Harry Vane, 


and, Colonel Sidney. It was again much 


urged in the trial of Lord Preſton, A. D. 
1690, who deſired to have it argued by 
counſel; which the court unanimouſly re- 
fuſed, it being a point, that would” not 


&« bear a debate.” 


8 6. It appears to have been a common 


practice ſo late® as the reign of Charles II. 


for the Judges in their circuits to impoſe 


arbitrary fines on Grand Juries for ſuppoſed 
 concealments and non-preſentments ; ; a dan- 
gerous exertion of power, tending to the en- 
couragement of ill- founded accuſations, and 
not warrantable by law ! 


* 


8 7. There were ſeveral means at com- 
mon law of bringing felons to rial, without 
” Hales Hiſt TC ll. 124. OE 3 3 Wn 


= Foſter, p. 228. State Trials, vol. iv. p. 471. | 
'® Vaughan's Rep. p. 153. Hale's H. P. C. ii. 160. 
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III Sy Previous indictmem ; ſuch 54 upon 
3: *ithe Mainouvre, when the thief as detected 
with the Ae ara in deen ap- 
5113 peals.” | 1 * TO: 1.9025 51 0 5115 FIG 4 4110 
\ LEKE i SOM SIGUTTELGT TY 1116 mom 101 mee | 
19161! The wtky WET of appeals, is ſtill ſubſiſt- 
VIE ing; and, though conſideted as odibus by 
ſome, doth not appear in any inſtance! to have 
occaſioned injuſtice. Perhaps it ought to be 
regarded as an old branch of the law, which 
[by poſſibility may become an eflential ſafe- 
guard to the rights of the people. It muſt 
':' ' However be admitted to have ariſen from that 
ancient barbarous principle of legiſlation, 
bos which exacted the puniſhment of the crimi- 
e hnal merely as civil damages to the party in- 
22"1$red *; and accordingly I' find, that in the 
anoient Salic laws murder was puniſhed with 
death, and no compoſition admitted, ' unleſs 
: aan of the neareſt friend of the 
n From a ſimilar reaſoning, it con- 
©" Xinwes at this day the law of Saxony, that, 
if a thief ſuffer death, his heir is not com- 


e hable to reſtore the ſtolen goods v. 


I Kai 'm's Hiſt. * Tiacts, p. 40. See alſo . 
/ for! s Hiſt. of Charles the Fifth, vol, i, 
UBS, phe <p iv. 325 23. 


The 
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1 110 Uf The conviction Or acquittal upon àn in- 
[- duictment of murder or manſlaughter, was at 
common law a good plea in bar to the appeal; 

but this privilege tended only to prolong the 
impriſonment and procraſtinate the delivery 
. of perſons accuſed ; for, before the ſtatute 
4 3 Hen. VII, the court was obliged by, law 
2 not to proceed upon any indictment, of mur- 
: 
1 
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der within the year and a day; and it was 

uůſual in other caſes to allow a ſimilar inter-. 
. val, becauſe of the interelt of the appellant; 
: wWuho, being thought entitled er debito juſtitiæ 
» do the gratification: of his revenge, might in 
, an appeal of death have execution, upon the 
. judgement notwithſtanding, any. pardon; and 
- | who, in caſe of robbery ought to have reſti- 
a tution, which upon au indictment before 
l ſtatute 21 H. VIII. he could not have . 
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> Appeals in parliament by private perſons, 
_ - which, eſpecially in matters of treaſon, were 
5 in frequent uſe”, were aboliſhed by ſtatute 
. % 100 TI ob 1H; IV. 


2 See the caſe of Armſtrong v. Liſle, reported by Lord 
Chief Juſtice Holt, (Kelyng, p. 96.) which contains 
much information on this ſubjeat, as, hs 

r 3 Inſt. 31. 132. 1 Mod, 148. All petitions 
againſt great perſons, and the prince's officers, were heard 
before the barones majores. And this court became a placę 

of original juriſdicttion for impeachments, which were 
| | preferred 


[ 
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HIV. b. 145 for che many gre 
4% conveniences and miſchiefs,) which. tall 
often happened thereby.” A cuſtor of this 
Find is obſerved by Tacitus, to have pre vailed 
among the Germans; . licrt apuu concilium 
re e in . 12855 50 in. 
anten of | 
Tho rd edits ob 
richer 8. 1 now roche the > A 
the Priſoniet; in which ſtate of the proceſs, 
us he muſt be preſumed to be free from guilr, 
:he- ought not to be required to hold up his 
Hand at the bar :. It is a ſort of inſult offered 
to iinocence; nor is the ceremony of kneel - 
ing at the bar, as if juſtice were the conſe- 
quence of intreaty, leſs liable to objection. 
In the former practice, though diſpenſable 
(for any criminal may refuſe te hold up his 
8 we füll purſue the _ of our anceſ- 


proferred either by private perſons or by the whole com- 
mons of England: and likewiſe the dernier reſort to, cor- 
rect che errors of inferior judicatures ; and when any mat- 
ter of fact was to be tried, it was uſual to iſſue writs to 
the Juſtices in Eyre, to ſummon the parties before them, 
and to try the fact according to the command of tlie writ, 
as may be ſeen in Ryley 745 75. Gilbert 8 Forum Ro 
5 manum, * ; 
De Mor. Germ. c. 12. | 
Lord Bacon mentions a Welſhman, who; when faq 
Node to comply with this Cerethony, conceived the Judge 
10, be a fortune-teller, 
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tors; che latter doth not appear to bee teak 
ancieinty oled. Mi hy Wies 
N orice et 1996 
R is dhe des ef the desde end eth 
ever hath been ſo, that a priſoner ought not 
at any time to be charged with fetters v; un- 
leſs the Jailer be conſtrained to have recourſe 
to them by the actual neceſſity of ſafe cuſtody. 
In the trial of the regicides it was determin- 


ed by all the judges æ, « that when priſonets 


„ come to the bar to be tried, their irons 
& ought to be taken off, be their crimes ever 
* ſo great. And this agreed with Fleta t, 


Cum autem capii in judicio product debrant, 
« non producantur' armati, fed ut judicium re- 


&« cepturi; nec ligati, ne videantur reſpondere 
« coatti.”—Yet Pratt, Chief Juſtice, in the 
trial of der 2 ventured. to make a diſtino- 

tion 


8 Saure Trials, vol, i. p. 8 2. D. of Norfolk's Trial, 
A. D. 1571. And p. 157. Earl of Arundel's Trial. 
Grand abuſion eſt, que priſonner ſoit charge de ferres, 
du mile en peine, avant ceo que ſoit attaint de felony. 
M. rror, c. 5. 8 :. 54. 
*Kelyng's Reports. „ 115 
z « My Lord (ſaid Layer) I have been uſed more like 
© an Algerine captive, than a freeborn Roe ogy ann 1 
* have been dragged through the ſtreets by the hands of 
“e Jailers, and have been made a ſhew, and ſpectacle. J 
«© now hope to have theſe chains taken off, that I may have 
* the free uſe of that reaſon and underſtanding which God 
„ hath given me; ; they have brought the firangury _ me 
| © to 
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tion between the time of arraignment and the 
time of trial, and would not allow the chains 
to be taken off. His Lordſhip did not con- 
der, that the diſtraction: of the mind in * 
painful and important a criſis, ought not to 
be., aggravated by the tortures of the e 
Ti he, rights of the unhappy have been e vio. 
lated i it andern times. 


It is chought by a very learned writer , 
that the dreadful puniſhment, inflicted on a 
refuſal, to plead, (even when the offender, if 
convicted, would be entitled to the Benefit of 
Clergy), was unknown to the common law, 
and derived from a ſtatute: of Edward I. Be 
this as it may, it {till exiſts in full force; 
though repugnant to the ſpirit of our conſti- 
tution, and nearly allied to torture, which 
was always illegal, though ſometimes prac- | 
EP” «. . Abe Commentaries on the Laws of 


N N England , 


te a very painful PRE: and I am told your Lordſhip is 
5 affiifted with that diſſemper. This was n are al © 
homanem ; but it was ineſſectual. | 5171 | 
ra Obfryations on the ancient ſtatutes, p. 62. 
Foſter, 244, Ruſhw. i. 6 38. * The Fudge (ak 
Sir Ed. Coke, 3 Inſt. p. 25.) is never preſent at any 
torture; neither, upon the arraignment of the priſoner is 
Any torture ever offered.“ Theſe words ſeem to admit the 
uſe, but the Adee paſſage in the fame volume, p. 35, 


denies 
10 
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England have, in very pathetie terms e, called 
for the legiſlative abolition of this eruel pro- 
ceſs; and ſurely it would be ealy i in felonies, 
as in the caſe of treaſon, to conſider an obſti- 

nate refuſal to plead, as a confeſſion, and 
conviction of the charge; or even as a plea 
of Not Guilty, which is the practice of the 
Scotch courts, and probably derived from the 
civil law *, 4 
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But alththrives though erbfirabls to ables! 
lute neglect, are an infufficient ſpecies of 
medicine, when the cauſe” of the diſeaſe 18 
ſuffered to remain. If the forfeitures e, n 
nexed to the conviction of the crime, were 
in all caſes equally extended to bon contumaey 


1 A , i F 
\ \z, ? 101 ho we 


* ws e She There i is no 1 to n 1 
in this land, nor can they be juſtified od any n 
155 lateley brought in.“ Was 5 
N e aten 201 8111 
4 Nibil intereſt neget quis « an taceat interrogatus ; 3 an ob- 
ſcure refſpondeat ut incertum dimittat interrogatorem. Dig. 1 Th 
„ | 
It was not unuſual in England, fo late as inthe reign of 
Charles the Second, to force criminals to plead, by tying 
their thumbs together with compreſſed whipcord, See 
Kelyng, p. 28. And there were even in the reign of * 
Anne, occaſional inſtances of this practice; which was 
certainly a ſpecies of torture in the worſt ſenſe of the 
word, though calculated 0 Have the praſoner: from the | | 
Peine farts et dure. Ty 


e Few Mr. Emlyn' 5 Preface to the. State Trials. 5 
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of ſtanding mute, there would be no temp- 


tation to commit the; offence ; which, in the 
Preſent ſtate of the law, is generally found- 
ed on the becoming accu of 0 ten- 
derneſs. Cd; 


9. It was formerly uſual for the priſoner, 
if he thought the charge indefenſible, to con- 
feſs the indictment, and be admitted, on his 
own requeſt, to become an approver againſt 
others of the ſame felony; upon the convic- 


tion of whom, he was entitled to his pardon. 


This practice never was prohibited by law, 


but gradually diſcouraged and diſuſed; * for 
the truth is (faith Sir M. Hale) that more 


&« miſchief hath come thereof by falſe accu- 


_ «© fations of deſperate villains, than benefit to 
the public by the diſcovery and convic- 


«© tion of real offenders.“ Vet I obſerve with 


reluctance, that certain modern acts of par- 


liament f have in ſome degree unwarily re- 


vived this dangerous doctrine, by the fre- 


quent offers of rewards and pardons to capi- 
tal felons, on diſcovery and conviction of 


7 4 and 5 W. and NI. c. 18. AA net 
Ann. c. 31. 29 Geo. II. c. 30. Gand-7 "Vt, Hh £-:3 3 
9. * e e 8 


3 e their 
— ha EY 43448 = *. 15 
* * . — 


their accomplices; and in ſome inſtances , it 

is enpreſsly provided, that the ſums of money 

to be given to the apprehenders, and convie- 
tors of felons, ſhall not incapacitate. their 

teſtimony. The price of blood ſhould ĩn no 

caſe receive the egullative. ſanẽtion. 


—= 2 (fays Pufendorff ) pardons are 
ſometimes. promiſed by public edict to any 
of the banditti, that ſhall bring with him 
the bead of another of the ſame gang. It 
may be good policy to raiſe mutual jealouſies 
among; villains ; but there is ſomething hor- 

Ne rid. in che idea of müder. by ot GEES 
I | 3 23 


$8 10. But, if the defendant anf it . 
viſable to plead, he was entitled firſt to 
pleas declinatory of his trial; namely the 
plea of ſanctuary, which was followed by: 
attainder,, and forfeiture of land and goods“; 
and the plea of clergy, which ſoon ceaſed 
to be, pleaded, until after conviction; it 
being more beneficial to the party, to take 
the chances of an acquittal in the courſe of 


the trial. 


: 8 Geo. II. * 99.— 3 
Upon the actual abjuration, 2 Hawk, 52. Finch, 


389. 3 Inſt. 217. 
Of 
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Of the former of theſe pleas 1 have al- 
ready given a ſhort account; and I feel little 
inclination to enter more largely on the lat- 
ter. Mr. Juſtice Foſter has very forcibly © 
obſerved, that it was an abſurd diſtinction 
< betweeti ſubject and ſubject, originally -w- 
« ing to downright impudence on the one 
part, and to mere fanaticiſm; or amazing = 


« puſillanimity on the other i,” During a 


long courſe of years, it exempted convicted” 
offenders, if qualified for holy orders, from 


the puniſhment of offences of the moſt atro- 


cious kind, murders not excepted. And in 


many caſes a conviction, and having clergy, 


2 7 


conduced more to the ſafety of the priſoner: 


than an acquittal. For he was thereby, un- 


til ſtat. 8 Eliz. diſcharged of all crimes com- 
mitted before clergy had; but if he had been. 
acquitted, he was liable to anſwer for any 


others committed prior to his acquittal | 58 


The reading of a ſcrap of Latin, 5 Miſrere | 


mei, Deus, called with great propriety « the 8 


Neck verſe,“ was the criterion of this ſenſe- 


leſs privilege. Women,; and all perſons FR 


unable to read, were expoſed without 


1 Foſter, p. 306. 


* Kelyng, 103. Dyer, 214. 1 And. 112. 
2 Was 


mercy to the literal rigour of the law. It. 
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was à great offence in jailers to teach crimi- 
nals tg read during their impriſonment, pre- 
vious to their trial; 4+ Per cauſe de ſalvatian 
de leur vie, et defturbation de la common ley, en 
i deceit: del roy l. Many illiterate perſons 
were actually executed for clergyable felonies; 
and Lord Chief Juſtice Kelyng informs us, 
that he, in the year 1665, fined a biſhop's 


chaplain, far having reproached his ſacred 


function, and abuſed the court, by anſwer- 
ing $ Krit“ upon the demand of egit aut 
wor legit?” Whereas in truth the priſoner, 
when examined by his Lordſhip: himſelf, 
could nat read, and was gon not admitted 
ta bys _—_ | 


5 Womon, in eaſes of - ww abe to the 
value of ten ſhillings, were admitted to clergy 
by the 21 James I. The wall of partition 
was at laſt entirely removed by the ſtatute 
of 3 & 4 W. & M.; which entitles women 
to the priuilegium clericale, equally with men; 
and by the Fiſth of Queen Anne, which abo- 
liſhed the whole ceremony of reading. 


Liber Aſfiſ. p. 138. Obſerv. on the ancient ſtats p. 357, 


0 Here 
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lere it is to be wiſhed, that the legiſlature 
Had advanced one ſtep furtlier, to an open de- 
dclaration, that all offences, proper in the firſt 
itiſtance to be exempted: from capital putiiſh- 
metit, and now called clergyable, ſhould here- 
after, in that firſt "inſtance; either be ſub- 
jected to ſome inferior ſpecies of chaſtiſe- 
ment, or be conſidered as pardonable, with 
à power to the Judges to tranſport the con- 
viets, whenever the dangerous nature of their 
crime and character ſhould make it expe: 
dient . At preſent, ſuch offenders, u 
conviction, being made to kneel, they know 
not why; and to pronounce an expreffion, 
which they do not underſtand; find them- 
ſelves, in the height of their amazement at 
this cabaliſtical ceremony, once more upon 
the wide world in perfect liberty. Iris won 
der ul, how much the exemplary ſolemnity 9 
Juſtice may be diſgraced by trivial abſurdit ties. 
Beſides, from the rule that this privilege” 
cannot be pleaded more than once (except 
by clerks in orders, in regard to whom it Is 


CES TH 


* As was A} in the caſes of great and petty lar- 
ceny, by ſtatutes-4 Geo. I. c. 11. and 6 Geo. I. c. 2. 
.which.. proviſions - however do not extend to Clerks, in 


fill | 


Ord ers. 


On 
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Rill unlimited), it follows, that, when a man 
commits two offences, both clergyable ; in their 


_ elaG, but totally, different in their kind, as 


manſlaughter and larceny, he muſt ſuffer death 
for the ſecond, . though i in the eye of. reaſon 
it hath no > RATED, connection with 5 
1 

Bf 11. But to return to the ancient mode 
of proſecution. Let us ſuppoſe the priſoner 
to have pleaded, . Not guilty.” Here began 
bis trial; and in the progreſs of it he was 


expoſed to ſuch dangers, as left him but lit- 


oh Ns even 1n the ſtricteſt 3 e Hal: 


The uſe of 8 was permitted only 
n the part of the proſecution, . becauſe (faith 
Sir E. Coke) o that the teſtimony and proof of 


the crime ought 14 be fo clear ng manifeſt, that 
| there can be no defence of it.” This humane 
reaſon exiſted in ſpeculation bes for the ideas 


of our anceſtors, as to the clearneſs and fuf- 
ficiency of teſtimony, and proof were cx- 
tremely unſettled; and it may almoſt be aſ- 
ſerted, that, ſo late as the whole fixteenth, 
and part of the ſeventeenth Century, the firſt 
and moſt eſſential principles of evidence were 


a' 2 Inſt, 29. | 
— W 32 either 
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either unknown, or totally diſregarded. De- 
poſitions of witneſſes, forthcoming if called, 
but not permitted to be confronted with the pri: 
ſoners; written examinations of accomplices, 
living, and amenable; confeſſions of convictse, 


The inſtances are infinite; I ſele& the following on 
account of its collateral matter. Then Mr. Attorney 
Sir Ed. Coke) took in hand the evidence againſt Sir G. 
Mer ick, and Mr. Cuffe. To Cufte, Mr, Attorney aid, 
at he was the arrahteſt traitor that ever came to that 
Bar. And ftill following matters ſtrongly againſt him, 
1d him, that he would give him ſuch a C as ſhould 
et him down : and thereupon called to have read the (late) 
Earl of Effex's confe&fion, and alſo a part of Sir Henry 
Nevil's confeſſion; whigh were both fufl and plain againſt 
him, as he had not to anſwer them,” State Trials, vol. 


„ e | 3 
But the trial of Throckmorton in the preceding reign, 
before many Judges of the firſt eminence in that age, was 
ſtill more remarkable. The confeflion of Winter was 
read againſt him; and he was rd, that if he ſhould defire 
it, he ſhould have Winter to juſtify it to his face; the 
confeſſion of the Duke of Suffolk who had been executed 
on the {ame accuſation was alſe read againft him; the 
teſtimony of Vaughan then under ſentence” of death for 
the ſame fact was received in ſupport of the proſecution; 
the teſtimony of Fjtzwilliams offered in favour of the 
priſoner was rejected, and the prifoner acknowledged that 
it was unuſual to examine witneſſes again the Growns A 
part of his own confeſſion was read againſt him; and when 
he requeſted that the whole might be read, he was an- 
ſwered, “ that it would be but loſs of time, and would 
make nothing for him.“ Laſtly, when he deſired that an 
Act of Parliament might be read, he was anſwered, that 
it was not the buſineſs of the Court to find books for him, 
aud that the Judges were to reſolve all doubts in Law. 
State Trials, Vol. i. p. 63. . 


3 2 8 5s lately 
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lately Kiithved: for the-ſatne offetice 5 hearſays 
of thoſe convicts, repeated at ſecond hand from 
others; all theſe formed fo many claſſes of 
competent evidence, and were received as 
ſuch, in moſt ſolemn trials, by very learned 
F 


It was ſometimes Apleeable t. to thi counſel 


for the Crown, and ſuitable to the nature of 


the caſe,” to conduct the proofs by parole 
teſtimony 3 a circumſtance moſt unfavour- 
able to the Defendant, as it tended to throw 
the whole weight of credibility into the ad- 
verſe ſcale. . For the perſon acenſed was 
rarely permitted to call witneſſes to his ex- 
culpation; and, evewirhen indulged fo far, he 
was not in any cafe allowed to examine them 
upon oath. At the ſame time, there was fre- 
quent practiſing on the hopes and fears of 


the witneſſes by the alternate encourage- 


ments and menaces of the counſel for the 
proſecution: and juries were reminded, that, 


for verdicts contrary to the inclination of the 


court, they were liable to unlimited fines 
and impriſonments. This indeed they had 
learnt by fatal and re- iterated experience; but 
they were rarely in want of any memento; 
for it was a common, and very lugrative 

O 3 1 
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ptactice with the ſheriffs, to return” jufiess 


ſo prejudiced, and partial, that, as Cardinal 


Wolſey obſeryed, „they would find Abel 


„ guilty ef the murder of Cain 1” || ©, 
The Judge held his office, and income, 
during the pleafure of the proſecutor 1; and 
was often actuated by. an intemperate zeal 
in the ſupport of the charge; as if his in- 
dignation at the offence had ſtifled all ten- 
derneſs towards the ſuppoſed offender. ' ' g 5 5 
Thus, ignorant of the forms and language 
of the whole proceſs, unaſſiſted by counſel, 


unſupported by witneſſes, diſcountenaticed | 


by the court, and baitgg by crown-lawyets, 


#3 *& « 


„ Obſervations on the ancient ftatutes, p. 360 


2 Tt may ſafely be affirmed, that the preſent. indepen- 


dence of our Judges is the beſt ſafeguard of our conſtit 


tional liberties. The ſtat. 1 Geo. III. c. 23. engralttd 


on 13 W. III. c. 12. hath completed that independence, 
in regard to the King, his Miniſters, and Succeſſors; and 
in the ſecurity of the full ſalaries during the continuance 
of the commiſſions. Yet it deſerves ſerious conſideration, 


whether thoſe ſalaries, amidſt the general opulence of the 


kingdom, be more than barely ſufficient to ſupport the 
Nate and dignity of the offices to which they are annexed. 
It is of effential importance to every individual in the 
pation, that the ſeats of Juſtice ſhould continue to be 
filled by men the moſt eminent in their profeſſion for 
Wi.dom, Learning, Experience, Benevolence and Integrity. 


gible 
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gible refuge i in Ms es of con- 
viction. es ech lens : 


1% 37 [ITCY 2 


21 


ed 

; g 12. This ſhort Mien of the dis 
tion of criminal juſtice ! an the ſixteenth cen- 
tury diminiſhes the ſurprize, which we 


I ſhould otherwiſe feel, when. we are told, r 
1 that in the reign of Henry VIII, ſeventy- 
. two thouſand criminals were executed; 
1 which, upon an average, is nearly equal to 


l fix every day, Sundays included. The ſame 
authority aſſures us, that executions were re- 


>» duced to about one fifth of this proportion 
l. in the latter end of Queen Elizabeth's reign. 
1 The annual number 1 is at preſent, eſtimated at 
bs, one hundred. 

li- | 


Thus „ when people of all ranks and con- 
« ditions had, in their turn, been taught 
e. moderation in the ſchool of* adverfity,”” 
Reaſon and Mercy gradually prevailed ; but 
an ample field is ſtill open to the exertion 
of their influence, 


The peruſal of the firſt W TO of the 
Eng liſh State Trials is a moſt difguſtful 


: Holingſhed. See Obſervations on A ancient ſta- 
tutes, p: 402. 
* Foſter, 23 1 


0 "2 Adden 


ey, Fa 7 Ft Cy © 
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enger $1 bug in . impof e to furvey that 


bo 7 ae of oppreſſions, fo long exiſteiit; and 
o patiently; born, without. 'being aſtoniſhed 


1 " 
. Y }} 
* 
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at the foundation, on Which LIE beautiful 
_ of our Fe liberties” is Hiiſed; 


” * 10 
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CHAP. xvii.” 


07 2 of ther Cri rimes immediately Ki 70 
the State. mobel, 


8 
l. 


95 . 177 NDER this end ate proper to 

Ude conſidered all offences, below 
ae b of treaſon, which amount to vio- 
lations of the prerogative, or infractions of 
the public peace; and, in ſhort, all the in- 
ferior offences, which directly alfed the King, 


and 1 e 


85 is 41 that in Japan, every "my of 
any law of a public nature, and every diſobe- 
dience to the miniſters of juſtice, is conſi- 
dered as a perſonal affront to the Emperor, 


and puniſhed as a capital crime.. The con- 


ſequence 


t A ſimilar account is given of the courſe of juſtice in 
Peru, where every crime is conſidered as a breach of the 
com- 
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15 ET. is 1 the Emperor s autho- 
+... rity.is univetfal and unlimited; An authority 
ha . unnatural is not likely, if it be allowed 
/. - - poſſible, to be ſupported, without a | coſtae 
violation of the tights of WOE 1 


The human mind is ee with. the 
exerciſe of power, and at the fame tithe in- 
capable of indulging an extreme eagerneſs in 
; any purſuit, without running into abſurdity. 
* Hege it follows; that the the penal laws of 
deſpotic ſtates are both wanton and fangui- 
nary; adapting the puniſhment of death, 


0 | _. ,. bike the bed of Proeruſtes, to offences of 
v all fizes ahd denominatiens. Very different 
2 a ſhould be the ſentiments and praQtice of that 
5 envied nation, which hath diſtovered; and 
5 5 eſtabliſhed, a permanent ſyſtem of govern- 
r, ment, in the happy medium between lawlefs 
; libetty, and abſolute delpotim. 

f 1o 4800 An accurate examination of this ſpe- 
— + cies of crimes would lead me into a tireſome 
- Actail; 1 ſhall confine myſelf to ſome of the 
, 2013485 thoſe ſtriking inſtances, 

- 3 | 

6 8 nem of the Vnca, who is ; reverenced as ſomething 


more than human, Garcilaſſa de la Vega, Com. Reg. 
I. Ii. e. 12, 13. | 
The 
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The mere knowledge and congealm: | 
treaſon, without. any degree of aſſent thereto, 
is called in our law, \a,miſprifion.of/treaſon.; 
andi is puniſhed with the loſs of the profits of 
lands during life, forfeiture of goods, and im- 
priſonment during life. It is alſo by 14 Eliz. 
c. 3. a. miſprifion of treaſon to forge any fo- 
rind. though not made current by pro- 
clamation. By ſtatute 9 Ed. III. ſtat. 2. no 
ſterling TNONEY; ſhall be melted down, upon 
pain of forfeiture thereof. This law is written 
in a very different ſpirit from the ſtatute 
8 and 9 W. III. c. 26. which enacts, that, 


if any —.— ſhall receive, or pay any coun- 


terfeit, or diminiſhed money of this king- 
dom, at a leſs rate than it ſhall import to 


| be of, he ſhall bg: guilty of long. 


7 9 2 II. 5 30. . by 29 Geo. I 
c. 1 7. if any ſubj ect of Great Britain shall 
enliſt himſelf, or if any perſon ſhall procure 
him to be enliſted, in any foreign ſervice, or 
detain or embark him for that purpoſe, with- 
out licence under the King's fign manual, he 
ſhall be guilty of felony without benefit of 
clergy—ea very ſevere law ! | 


u Ph. and MI. c. 10. Previous to which ſtatute, . every 


conceaiment, under the conſtruction af aiding and abct- 
ting, ſeems to have been conſidered as treaſon. 


Deſertion 
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Deſertion from the King's armies iti time 
of war, is alſo made a capital felony by 
3 Edw. VI. ſtat. 2, and the offence is made 
triable” by ibe juſtices every ſhire. This 
offence was ſubjected by the laws of "Canute 
to the loſs of life and land Cx. 


Priſon- breaking by the offender, when law 
fully committed, was at the common liw a 
felony in every caſe; but by ſtat. 1 Edw. II. 
no perſon ſhall for breaking priſon have 
judgement of life or member, except the 


cauſe for which he was impriſoned woulc 
* Sorvus etiam aufugiens a domins ſuo val 4 ſocio | ſub 
per ſegnitiem ſuam, | ſtve ſit in naval; expeditione, ſive in ter- 
reſtri, perdat omne quod habet, at propriam vitam, et capiat 
dominus poſſeſſionem illam ac terram ejus quam ipſi prius de- 
dit. Et fi propriam terram habeat, regis manibus ea tra- 
datur,” © Leges Couti-38.... -:- - 8 
It was anciently the cuſtom in France to cut off the 
ears, or {lit the noſe, of the deſerter; * and it was abſurd, 
ſays Monteſquieu, to relinquiſh this pra&ice for the 
-puniſhmeat of death, Soldiers are habituated to the con- 
tempt of death, and the dread of ſhame ; ſo that the ter- 
Tors of the penalty were diminiſhed, while they were in- 
tended to be increaſed.” L'Eſprit des Loix, l. vi. c. 12. 
Charondas, the lawgiver of the Thurians, enacted that 
deſerters ſhould be compelled to fit three days in the mar- 
ket-place cloathed in female dreſſes; and this law, ſays the 


Hiſtorian, excelled the proviſions of other lawgivers on 
the ſame ſubject both in humanity and wiſdom. Kegler 
1 E51v H xviivs N Toiourns Veprug EY Th Tarpio: wE0%I7vHs 


Diod, Sic, I. xii. c. 16. 9 
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tas n eins 
. ec 2 been Tuly 


weg ad „ 


Our hw, bien unt das mitig: 4 aſe 
n, to bear, with ſome degree of 
harſhneſs, againſt the en impulſe of ſelf. 
© mrs e a 


The reſece or Geib freeing of ne 
Am adi arreſt, or impriſonment; is alſo, in 
matiy cafes, a felony without benefit of 


| vlergy. 


The unlawful aſſembling, to the diſtur- 
banceè of the peace, by any twelve perſons, a 


who, being ſo aſſembled, ſhall continue to- 
gethet for orie hour; after pfoclamation 1 | 


to diſperſe, is capitally puaitt by 7 ſtatut 
A Geo. e. 


* 
All Poreible tos of ſmuggling, carried oh 


in defiance of the OO are e by ſtat. 19 Gco. II. ; 


y I mal — the Words of a very ancient writer 


eon this ſubject: 


* Abufion eſt a tenir eſcape del priſon, ou de bruſerie 


de gaole, per peche mortelle, car cell uſage neſt garrant 
per nul ley ; ne en nul partie 'eſt uſe, forſque en ceſt realme 
et en France; eins eff 7 l de ceo | faire cd ley de 


nature. Mirror P. 283. 


Wan 


C. 34. 
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c. 34. made flaniez AW ha nfs. he 
Clergy. | 


Is. this kraneh of Ar gepal ſyſtem, law: 
givers ſhould be extremely cautious, ngt to 


afound atrocious beaches of the civil con- 
tract, with ſimple violations of the police. 


= 
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0% Murder. 1 
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of Engliſh law, (in which pre- 


dicament there are ſome) —_ probably / 


confine his ideas of homicide to the two di- 


vifions, of „ murder” and % excuſable kill> 


„ ing;” and, when informed, that the law 
of England comprehends ſeveral other claſſes; 
both in name and puniſhment, would profeſs 
himſelf unable to diſcover ny POE of fur- 
ther diſtinction. a 


The act of homicide (he would fay) is 


« either murder, or it is not ſo. The inten- 
tion of the killer is the criterion ; and the 


« malignity 


N Engliſh Pd) n 
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5 malignity of that intention is tin nature 
of a ſingle, controverted fact, ſubjected to 
6 enquiry, and capable of ſtrict proof. If 
«| that malignity be not ſuggeſted, or if on 
e ſuggeſtion it be diſproved, the act of kill - 
ing becomes, as to civil guilt, ane 
« and excuſable.“ | 


There is ſomething in the firſt view of 
this, poſition very plauſible. An Engliſh 
lawyer would give the following anſwer 
to it. 


« „ The act * . 18 1 Gena 
„by mere accident, or founded in the diſ- 

« penſations of public juſtice, or in ſelf-pre- 
« ſervation, or in a ſudden tranſport of paſſion, 
« or in malice ; and, in theſe different views, 
« it is capable of a great variety of gradations, 
from abſolute innocence to the molt Abra 
« vated guilt. 


2 


KR 
waa 


* 


6 True (it would be replied); every erirhs 
« hath its proper degree of enormity, variable 
« as the mind of the criminal; but you miſ- 
« apply the property of the crime to the act 
e on which the crime is founded. That act, 
« in itſelf, and abſtraQtedly conſidered, is a 

ſimple 
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ſunpbe conſequence of the attributes of 
matter ; unfortunate indeed and pitiahle 
but neither culpable nor puniſhable, until it 
be proved to have co · operated with a miſ- 
« chievous intent. When that proof is given, 
«. then, and not before, it becomes cnirguial; 
under the appellation of murder“ 


Here then we are reduced to ſtate the law 


as we find it; and to leave its doctrines t to 
their own upport and defence. e OT Ef 


: VR I begin with that claſs to which our 
laws annex no idea of guilt; and which is 
called juſtifiable homicide. It is founded on 
neceſſity, and, in ſome inſtances, on che! __ 
ve ne wad law. 


*. 


Such i is the! caſe of the Judge Skid paſſes 
üben of death upon a convicted criminal, 
and gives the warrant for his execution; and 
ſuch, more immediately, is the caſe of the 
Sheriff, who cauſes that warrant to be exe- 
cuted. On this point it hath been holden y, 
that, if the execution Wy from the judge- 


7 


« 34 3 


7 Hale Hiſt. P. C. ii. 411. And Beadbes, I. ili. p. 104. 


non alio modo r qurs, quam ſecundum quod ſe babeat 
| anden. 
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te ment, it will be murder in the Sheriff. 
But this muſt be underſtood * of ſuch a vary 
ing only, as tendg to aggravate the puniſfi- 
any mitigation, in regard to the pain, or in- 
famy of the ſentence, at the ſame time con- 
ſiſtent with the ſubſtantial juſtice of the 


caſe. 


4 


WMomen, canvicted of either high or pettx 
treaſon, are directed by judgment of law 1% bt 
burnt in the fire, till they be dead; yet Sheriffs 
have generally had humanity enough ta ditect 
them to be ſtrangled before the fire can affett 
them. It is the ſentence of traitars, to be 


yet it is now the practice, and very proper · 
ly, not to ſuffer them to be cut down, in or- 
der to the ſubſequent mangling of their bo- 
dies, whilſt any appearance of life re- 

mains. 18 vo e £39 | 
| * Foſter, p. 269. : 

* Aihton, Jan. 19, 1690, at the Old Bailey; and Mat- 
thews the punter, OR: 32, 1719, at the ſame place, were 
fentenced for high-treaſon; and were hanged until they 
were dead, without even any ſubſequent quartering or be- 


Upon 
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Upon the ſame. principle of mercy, a cu- 
rious doubt hath ariſen on this ſentence of + / 
treaſon; whether, if the King ſhould in any 
caſe remit all but the hanging, it would not 
be murder in the Sheriff, to hae he criminal 
until he be dead. alt e 


| But ns to that homicide, which is 

juſtifiable by permiſſion of law ; and ſuch it 
is, when any man reſiſteth perſons in the due 

courſe of juſtice b, having authority to take, or 

impriſon him, though perhaps he may be inno- 

cent, and is killed in the ſtruggle. This rule is 
founded on reaſon and public utility; but there 

_ Should be an e TR on ns e 0 77 * 


. cer 


— 


4 


The ſame benignity of contirudiiita-4 is Cx 
tended to homicide, committed by any per- 
ſon, interpoſing to preſerve the public peace, 
and prevent miſchief; for ſuch interpoſal is 
a branch 15 ey duty. 


d The : ancient A, in the caſe either of flight, or 
of refiſtance, Was, * quod juſticiari fe non permiſit.“ | 

Paich. 16 Ed, III. coram rege, Rot. Norff. Jicecomes 
domini regis, qui inte} fecul duss latrones non per mittentes je 
an acquietatur. 
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In like manner, officers, endeavouring to 


diſperſe a riotous or rebellious aſſembly, are 


P both by the common law and by 
ſtatute :, though death ſhould enſue. But 
here alſo. A Joould be an actual, exiteut ue 
ceſſity, otherwiſe. it will be murder; and of 
this neceſſity the law will exact a rigorous 
proof. And though it hath been adjudged, 


that thoſe who attend the Juſtices, in order 


to ſuppreſs a riot, have power to take with 
them ſuch weapons, as ſhall enable them 
ecluallys to do it; yet the miſapplication of 
that power to wanton or tyrannical purpoſes, 
will be moſt ſeverely conſtrued. It is indeed 
à power dangerous to the conſtitution, and 
to be guarded with jealouſy : 70H all 
abuſe. 


Laſtly, hiotiicide 5 is Jufliiable in thi — 
tance of any capital erime, attempted and ac- 
companied by violence. As 1 in the caſe of 


Hale, H. E. C. i. 468. Hayk. P. C. i. 161. Dos 
ham, 121, 122. And ſtat. 1 Mary, c. 12. 1 Eliz. c. 16. 
which were both temporary acts. And 1 Geo. I. c. 5. to 
the ſame * N which is perpetual. 


i. 167. 121. 
„ Hadrianus reſcripſit eum, qui Hufe um bi, vel ſwis, 
of dm inferentem occidit, dimittendum.“ ig. I. Xlviii. 


8. § . 


any 
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any woman, who kills a raviſher in defence of 
her chaſtity; or of any traveller, who, in the 
immediate defence of his property, ſhoots 3 
bighwayman ; or of any perſon who kills 
another in an attempt to commit burglary. 
The fame idea prevailed in the civil law. 
Furem nocturnum ſi quis occiderit, id impune Jer 
ret, # parcere ei Aue periculo ſuo non botuit. 
And again, J guis percuſſorem ad ſe venientem 
gladio repulerit, non ut homicida tenetur ; quia 


de ener Proprie falutis i in nullo peccaſſe Vide- 
zun“ . 


"hs there i it is Wann & aa our th 
„ vill not ſuffer any crime to be prevented 
„ by death, unleſs the ſame, if committed, 
« would have been capitally puniſhable.” 
Hence it hath followed, that, though it be 
lawful for a man to kill another, whom he 
detecteth in the night-time, in the act of car- 
rying away his property; yet if he take ano- 
ther in the act of adultery with his wife, and 
kill him, it will be manſlaughter and felony. 
Such is the law, though in fact it hath been 
executed with great benignity ®, And ſurely, 

1f 

f Domat. 1. ii. p. 638. 

* Commentaries, B. iv. 102. 

John Maddy was (23 C. II. in B. 2 indifted for 


pony and the jury gave a ſpecial ve „that he 
P 2 coming 


\ - 
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if the former caſe be juſtifiable, the latter, 
though! it favour. more of ſudden revenge, than 
of ſelf-preſervation, ought to be ſo @ fortiori; 
for adultery, is the higheſt invaſion of property. 
The Athenians emprebended both theſe 


5 caſes 


coming into his houſe, found the Seated in the act of 
adultery with his wife, and immediately ſtruck him with 
a joint ſtool on the head, fo that he died; they alſo found 
that there was no precedent malice, and the'court were all 
of opinion, that it was but man- ſlaughter, the provocation 
being exceeding great; and the executioner was directed 
to burn him cently. " But Twiſden, Juſtice, remembered a 
caſe, in which the priſoner, being informed of the adul- 
terer's familiarity with his wife, ſaid, that he would be 
revenged on him, and afterwards, finding him in the act, 
killed him, which was held by Jones to be murder. Ventris 
i. 159. Raymond 212. tf 
IA fine comment on this Law of the Aon may be 


| found in the Oration of D-:moſthenes, Kala Apigoxparuc. 
The Athenians not only gave the conſtruftion of juftifi- 
able homicide to the death of the adulterer ; the injured 
hutband was, by another law, permitted to exerciſe his 
vengeance in whatever manner he might prefer. “ Si 
« quis adulterum in pla turpitudine deprehenderit, de £0, 
* geod libuerit, ſtatuito.“ 
Ou 160 N p Titi rep, 
Oavd ru Y 815 e. 
8 Menandri Fragm. 
Py. Ille ubi reſcivit faftum, frater violenti f mus. 
Pa. Quidnam fecit? Py.. Colligavit eum miſeris modi be. 
Pa, Colligavit ? Py. Atque equidem orante, ut ne id fa- 
| ceret, Thaiae. 
Pa. Quid ais? Py. Nunc minatur porro, ſeſe id, e 
| mechis ſolet : __ 
| Quad ego aum vidi feri, neque velim. 25 
| Ter. Eunuch. V. 5. 11; 
EE Necat 
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cales in the fame law, and permitted n no de- 


8 


be Ude) that fits laws, centrale 70 na. 
tural ſentiment, are cruel and dangerous; it is 
an ĩmperfection in our ſyſtem, that it hath not 
adopred the lame regulation. 

ug * The next ſpecies i is Excuſable Hoi: 
KS ha and firſt,” per infortunium: as when a 
man doing an act, not unlawful, and with- 
out a miſchievous intention, and uſing pro- 
per, that is, uſual, or ordinary cee 

dee to kill. 


If however the ad, on which death en- 
fleck, be unlawful only as malum Probibitum; 
if (for inſtance) it ſhould conſiſt in ſhooting 
at game without a ſtatutable qualification, it 


| Necat hie ferro, ſecat ille cruentis 
| Yerberibus, guoſdam mœchos et mugilis intrat. | 
Juv. x. 315. 

Ah tum te miſerum, malique fati, 

Quem attrattis pedibus, patente port 
ä Percurrent raphanique, mugileſque. | 

Catull. xv. 17. 
See alſo Ariſtoph. Plut. ver. 168. 

The Roman Law, in ſome degree, permitted the killing 
of the adultereſs. Ie, qui uxorem in adulterio deprehenſam 
occidit, humiliore loco peſitus. in exilium perpetuum dandus ; 3 
in aliqua dignitate peſitus, ad tempus relegandus. Inſt. 121. 


3 | is 
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is Not under that N nen conſidlerec 
as rig per act. By 7/61 100 


Secondly y. by ſelf-defence ; j as AT a — 
ſon, in the courſe of a ſudden and dangerous 
affray, which leaves no power, conſiſtently 


with ſecurity, to wait for the intervention of 
the law, retreats as far as he can with ſafety, 


and, urged by mere neceſſity, and to avoid his 
own death, kiheth his adverſary. | 


This idea is finely expreſſed ih in 
his oration for Milo. Eft igitur, Fudices, 
„gc non ſeripta, ſed nata lex; quam non di- 
„ giermus, accepimus, legimus, verum ex naturd 


GS} ipſd arripuimus, haufimus, expreſſimus : ad 


«© quan non docti, ſed faeti ; non inſtituti, ſed im- 
« Buri fumns ; ut fi vita noftra in aliquas infidias, 


« ſi in vim, fi in tela aut latronum, aut inimi- 


« corum incidiſſet, omnis boneſia ratio efſet expe - 


« diendee falutis : ſilent enim leges mier arma ; 


« nec ſe expectari jubent, cum ei, qui expectare 


„% velit, ante injuſta pena luenda fi _ Jef 
60 . 


But in both theſe caſes of homicide, by 
mere accident, and by ſelf-defence, it mult 
appear, that there was no deliberation pre- 
vious 
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vious to the act; and even then, they are by 
our law k ſubjected to forfeitures, not only of 
the thing, or inſtrument, which was the im- 
mediate cauſe of the death, but of the goods 
or chattels of the party. The latter have long 
been remitted in both caſes, upon a pardon 
under the great ſeal, and a writ of reſtitution; 
and to prevent ſuch expence, in the caſe, of 
homicide per infortunium it is uſual for the 
judges to recommend a verdict of n. , 


And here it is well obſerved by Mr. Juſ- 
tice Foſter i, that . Judges are miniſters, ap- 
pointed by the crown for the ends of pub- 
«6. lic juſtice, and thould have written on their 

hearts the ſolemn engagement of their 
„ king in his coronation-oath, to cauſe law 
and juſtice in mercy, to be executed in all his 
<6 «& judgements ; - that it is not therefore the 
part of judges to be perpetually hunting 
« after forfeitures, where the heart is free 
from guilt ; to heap afflictions on the head 
„„ of the afflicted, and to wound a heart al- 
ready wounded paſt cure.“ And ſurely, 
it 8 be * that it cannot be the part 


5 E ne, the ſlatute of Gl ouceſter 6 Edw. I. 
A. D. TR - 


1 Foſter, p. 264. 
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of. larrgivers Reg roared in geh 
caſes. \S ONE? 3D 044533} Hi 00? 
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A great writer 1 for FO forfei- 
tures u, by ſuppoſing the law to {et ſo high a 
value upon the life of a man, that it always | 
Fiterids ſome miſbehaviour in the perſon who 
by any means takes it away; preſuming a fuul- 
ty negligence in the caſe of miſadventure, 
and an unknown wrong or provocation, in 
homicide by ſelf-defence. But it is difficult 
to conceive a mixture of criminality 1 in mere 
aceident, or that there can be «© neceſitas cul- 
Fabilis,“ in {eIf-preſervation.' The law ſhould 
be an indulgent n not an een 
mop” ene W 1 

ofthe is indeed the PE of tins) IF 1 my Abe 
lbwed the expreſſion, to look with a very 
jealous eye on every action which hath a ten- 
dency to bloodſhed; and it may by ſome, 
perhaps, be thought the wiſdom of law, to 
affix ſome mark of diſapprobation on every ac- 
tual inſtance of bloodſhed, however caſual or 
blameleſs: but it is repugnant. both to the 
guty and wiſdom of law, to ſeek any ends by 


m . B. iv. 186. 


4 the 
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che harſh.and; unſeemly intervention of fub- 
terfuges and fictions. The candor of legiſlation 
Aw ever bo inviolable. ä 

— : [lt 

The true 1 . een, in caſes 
K excuſable homicide, was well known to 
our Saxon and Norman Kings; who did not 
| ſeek any refinements of. reaſoning to ſupport 
| this very conſiderable branch of their royal 
revenue. They believed themſelves to poſſeſs 
a valuable, aſcertainable property in the lives 
and limbs of their ſubjects. Fines therefore 
were impoſed in all caſes of death and 
mayhem, and proportioned to the degree of 
the perſon killed or hurt. In the earlier pe- 
riods of our hiſtory, a fine, or compoſition, 
was given to the relations of the deceaſed 
alſo v. But when judges, properly ſo called, 
were eſtabliſhed ; and when individuals had 


yo pr! the right of avengng their own 


$626) $I £d5%F 33 * * 
2 muſter 3 ee et puer in ed ; fuerit uivur, 
uterque plend werd (Vir-gelt, the price of a Man) reddatur ; 
i nondum, viv _ dimidia wera ſolvatur parentibus ex par- 
te patris.” Leges Henrici I. c. 70. which contain 
any curious pn on the ſubject of compoſitions. 
The ſame notions prevailed among the ancient Gerinans; 
Egquorum, pecorumque numero convicti multantur ; pars 
multæ regi vel civitati, pars ipſi, qui vindicatur, vel propin- 


quis ejus exfolvitur.” Tacit, de M. G. c. 12. 
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wrongs; the whole of this traffick was gra- 
dually transferred from private hands to the 
public treaſury. The innocence of the inten- 
tion, ſays a law of Henry the firſt, ſhall 
make no difference o as to the compoſition; 
foe ſponte, aut non | ſponte fiunt hac, nibilomi- 
nus lamen emendetur : Que enim per inſcientiam 
peccamus, per maduſiriam corrigamus. Such 
reaſoning tended to annihilate all diſtinction 
between voluntary and involuntary acts; 
compoſitions for crimes became as common 
in the courts, as compoſitions for ſins in the 
churches ; and they were extended even to 
the moſt atrocious murders, in the fame 
manner as to accidental deaths. Earl Gods 
win was adjudged by the Wittenagemot, to 
pay twelve handfuls of gold to Edward the 
confefſor for having killed his brother; and 
the hundred of Boctone ? was fined two marks 
for the default of a certain maid ſervant, who 


was preſent, when a horſe ſtruck a man, and 
killed him. 


© Yet there ſeems ſome reaſon to collect from Bracton, 
that, by the common law, there were no fines on death 
r Infortunium; except in places where a contrary uſage 
ad particularly prevailed. © Item, de iis, qui Mortui ſunt 
per Infortunium, nullum erit Murdrum, licet in quibuſdam 
partibus 4 conſuetudine aliter obſervetur.” De Coron, 
E. 15. s . : 
» Madox, Hift. Excheq. c. 14. 8 15. | | 
i vx f t 
* 


OF PENAL LAW. 219 


It ſeems however to be the better * opinion, 
that in the caſes of homicide per. infortunium, 
or. fe defendendo, the forfeiture of the whole 
never was incurred at common law. For it 
was not unuſual, to pay the mul or fine“ 
in horſes, hounds, hawks, honey, &c. ; and 


3 
if the perſon who had committed the Homi- 
1 Foſter, p. 257... TN 
K is wes dne Aird. ee 
e Vieecomes reddit cormpotum de x Marcis pro uno 
murdro. in hundredo de Hereford.” 
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_ < Liulfus de Alftredaga reddit compotum de cc Marcis 
argenti et x fugatoribus, et x accipitribus pro morte 
Gamel, in theſauro xL Marcas Argenti; et debet Lx 
Marcas Argenti, et x fugatores et x accipitres.“ ; 
„ Stephanus filius Erchem-baldi reddit compotum de 
& marcis argenti pro interfectione hominis Willelmi filii 


Odonis.“ | | | | = | | 
" Os filius Alfi debet Lxs pro occiſſone filiorum Fochi. 

Oliver de Cail and others fine pro eddem occifione.” 

I have ſelected theſe inſtances from the reign of King 
Stephen. See Madox, c. 14. 6. 

Ia the fame ſenſe the word is uſed in the 26th chapter 
of the Stat. of Marlbridge. Murdrum de cætero non 
adjudicetur, ubi infortunium tantummodo adjudicatum 
elt, ſed locum habeat murdrum de interfectis per feloniam 
tantum.“ 7 

Fines, as a compoſition in caſes of wilful Murder, are at 
this day common in Mahometan countries, and are eſta- 
bliſhed on a poſitive precept of the Koran, See b. i. chap- 
ter of the Cow; (and Chardin, Voyage de Perſe, t. ii. p. 299) 
<« If any one forgive the blood of his brother, he may 
purſue the malefaftor for damages and intereft ; but he 
Win ſhall injure the wicked after having received ſatisfac- 


tion, ſhall in the day of judgement ſuffer the moſt grievous 
torments.“ | 
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eide were too poor to pay. N. or - had 40 or 42 


could not be diſcovered; the Vill, wherein 
it was *committed, or, if that were too 


poor, the whole hanged was e to a 


fine. 5 


2 7 4 2 
12 » 


- The ſame ideas ſeem to Habe enn in 
all the cotemporary governments of Europe; 
and the principle, on which they were found- 
ed, appears to have retained à very laſting in- 
fe in our laws, 355 "int 


LEA bat 
" J * 23 1 re 1 ig 
. Vita er membra ſunt in manu regis, fays 
« Sir Edward Coke*; nay, the Lord of the 
6c Villeine, for this cauſe, cannot mayheme 
« the. Villeine, but the King ſhall puniſh 
% him for mayheming of his ſubject; fr that 


«« hereby he hath diſabled him to do the 


*,-f{ — 0 


Py 


« King's ſervice, by fine, ranſome, and im- 


e priſonment until the fine be paid.” And 
e in my circuit in Anno 11 Jacobi, in the 
« county of Leiceſter, one Wright, a young, 
&« ſtrong, and luſty rogue, to make himſelf 


impotent, thereby to have more colour to 


“beg, or to be relieved without putting him- 
« felf to to any labour, cauſed his companion 
+ to ſtrike off his left hand, and both of 
Co. Litt. 137. . 

5 * them 
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T them were indicted, fined and ranſomed 
« 'therefore *, and that by the opinion of the 
6 * reſt of . ae e 
The 128 of Spain, far from aH wing for- 
feitures in homicide by ſelf-defence, gravely 
obſerves a, u, << that it is better for a man to 
6 defend himſelf, when alive, than to leave 


« it to others to avenge him, when he is 
& dead. any | 
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As to homicide per infortunium, it is true, 
that it was ſubjected by the Athenians to ba- 
niſhment for a year; but it ſhould be ob- 
ſerved, that this was not in the nature of a 

\ puniſhment, but rather a protection ® to the 
unfortunate perſon from the impetuoſity of 
reyenge; ; for if, previous to his departure 


1 eee of Lewis XIV, A. D. 1677, “ lescri- 
mica condamnes a ſervir ſur nos Galeres, comme for- 
cats, leſquels apres leurs jugemens auront mutile ou fait 
mutiler leur membres, ſoient punis de mort pour en angh 
de leur crime.“ Code penal. p. 139. 

u See the Obſervations on the ancient ſtatutes, P. 55. 

See Euripid. Oreſt. ver. 511—518. and the Iliad, 
J. Xxiii. ver. 85. and Petit. Leg. Att. p. 609, Qui 
alium caſu fortuito necaſſit, in annum deportator, donec 
aliguem e cognatis occift placaſſit ; revertitor vero peracti 18 
ſacris et luſtrationibus.” 

A full comment on this Law may be FE in the 
latter part of the Oraticn of Demoſthenes . Naufi- 
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or during his abſence, he were avis to fatisfy 
the relations of the deceaſed; the exile ceaſed 
from that moment. And indeed, the Atheni- 
ans*, as well as the Romans, ſeem to have 
Got very clear dictinctions upon the dif- 
m inſtances of eme | 


nt 4. The Engliſh law abe a third 
ſpecies of homicide under the name of man - 
ſlaughter. This, though in the firſt inſtance 
within the benefit of clergy, is made highly 
eriminal and felonious; and the offender ſhall 
be burnt in the hand, and forfeit all his goods 


and chattels. n if for any previous m 


F Thu: ingenious writer of the “ Hiſtorical Law TraQ” 
ems (p. 33.) rather inadvertently to have made a dif- 
ferent aſſertion. The words of Solon s Law are very 
remarkable, @6vs N Teavjug]og ix mpowoins, Again, the 
punithment of death was annexed to wilfu/ murder, 
Tov in ægcvolag Nee Jayzry Mida. — And if the 
Murderer withdrew before conviction into baniſhment, 
he was ſubjected to a total forſeiture; but-the other in- 
ſtances of homicide were not liable eicher to 2 
puniſhment or forfeiture. | 

The Roman Law proceeded expreſsly on the ſame prin- 
ciples; In Mal: ficits voluntas ſpectatur. And Hadrian de- 
clared 'by Relcript, © um, qui hominem occidit, fi non oc- 
cidendi animo bec admiſit, abſotoi Poſſe : leniendam pœnam 
ejus, qui in rixd, caſu magis quam voluntate homicidium ad- 
miſit.” And by another Reſcript of one of the Emper- 
ors, * Infans vel furieſus, fi hominem occiderint. lege (or- 
nelid non tenentur : cum alterum innecentia conſilii tuetur, 
alterun fati infelicitas excuſat.” 


as 
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as for ſending live ſheep out of the realm, or 


for harbouring offenders againſt the law of 
cuſtoms, ar far having ſolemnized a: clan- 
deſtine marrriage, or for any other fact of 
the moſt foreign nature, he ſhould have uſed 
bis plea of clergy, nat being a clergyman, he 
is then in the firſt inſtance of manilzughter 
ſubjected to the pains of death. 


4 1 have. ſtated the . previous to 
the definition of the offence; becauſe many 
moſt ingenious and learned writers have, on 
this ſubject, as on many others, expatiated; 
with more liberality than reaſon, on the mer- 
ciful diſpoſition of the Englith government ; 
as if it were their object rather to write the 
panegyric, than to make known the i Mages 
fections, of the conſtitution. 


We are told?, that the peak of our 
« law imputeth manſlaughter to an infir- 
% mity, which is incident to the human 
„frame; yet manſlaughter is a capital 
offence. We are told *, that our law pays 
<« ſuch reſpect to human frailty, as not to 
put a haſty, and a deliberate act upon the 
fame level of guilt;”' yet it will appear, 


7 Foſter, p. 290. z Commentaries, B. iv. p. 197. 
| that 
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anflaughter and murder may be 
committed, vue any intent to do per- 
ſonal miſchief, and without any mixture of 
deliberations S [an od inn 22D 


* 


Man laughter 3 is: panty to Tow tha killing 
of another without malice, expreſs, or im- 
plied; either voluntarily, upon a. — 
heat; or involuntarily, in the commiſſion of . 
an valawful act. | ds hho 

8 8 which, Fully an * 
act of homicide without either a legal or a 
perſonal neceſſity, is therefore neither =" a 4; 
able nor excuſable,) enſueth moſt frequently 
upon ſome provocation given, or ſuppoſed to 
be given. But words of reproach, and con- 
temptuous geſtures, are in no, caſe ſufficient, / 
to free the party killing from the guilt of 
murder *; unleſs the killing en eee . 
of a blow given in a manner, and with a 
weapon, not likely to kill“; or unleſs, upon 
the immediate quarrel of the parties, they 
proceed to blows or fighting; ſo as to maxe 
the whole tranſaction one continued act of 

a +66 f the. 
5 25 U. it 955 nk (1: _ poor Jae | 


olt) was poſitive Y reſolved,” Kel. p. < 
J 


See the caſe of John Grey. Kel. p. 


paſſion 
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2 — is taken on either — 


. 


There ny bs . actual alfault upon 
the perſon killing, to ſoften, what would 
otherwiſe be an act of murder, into man- 
laughter. But even this indulgence is con- 
fine to that ſudden impulſe of paſſion, which 
is ſuppoſed to be irreſiſtible; for, if there 
| ſould appear to have been a ſuſfcient interval 


for the voice of reaſon to be once heard, the act 


of homicide will then be attributed to the 
malignant principle of deliberate revenge, 


and will receive the name and puniſhment 


of Pacer, - 


It was enacted in the reign of Hen. II. 


that if any were killed at any juſt or tourna- 


ment it ſhould be no felony ; „ for that in 


friendly manner the parties contended to try 
their ſtrength, and to be able to do the King 


ſervice in that kind as occaſion ſhould be 
offered e. 1 5 . 


Involuntary manſlaughter happeneth in the 
caſe of accidental death, enſuing upon an act 


Mirror, c. r. § 13. des Adventures. 


Q unlawful 


1235 
paſſion or ſudden affray, in which no undue 


TY 
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dumavefub as malum in fe, but in the natute 
only of a treſpafs. But, if the homicide be 
Ain conſegucnce of an act: felonious in itſelf, 
ot m proſtdution of a felonious intent, it will 
be murder. III 1 idem 5312-10 unt 
1 teln lig Stud 3193 queſt. tf bas 
It is not difficult to. illuſtrate this; diſti 
otion by an example; though 1. nc 
avoid any mention of adjudged precedents, 
that I may not be led into a long, and; weari- 
ſome labyrinth of facts. It is extremely dan- 
gerous to give any extract from caſes of 
homicide, Where every circumſfance nweigheth 
2 fomething in the. ſcale of juſtice, and where 
imperfect Sa lere r * ann 
4 dency. lt! : ter | 9f13 
190135 128881 
A man 8 at a bird, and uſing pro- 
per and ordinary caution to prevent: danger, 
unfortunately . happeneth to kill his, neigh- 
bour. The guilt of this man in the eye of 
our law, and conſequently the proportion of 
| his puniſhment, v will depend, = en. be 
a Gd wh on the intention of RY man 1 N re- 
ſpect to the bird; but will have no condec- 
8 Lion NES with the * of hom a 


* 5 * *4 * 
4 - 88 . * Rx * * — — 2 — FX , * i. PLOTS 


7 
10 
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einibfiche bird chanceth in evidence to prove 


_ 54 wild pigeon , feræœ natura ef nullius in donis, 


it will be excuſable homicide; if a tame fowl, 


Varrdꝭ ſhot at for the amuſement or improve - 


ment of the markſman, it will be feloniqus, 
and manſlaughter, becauſe an unlawful treſ- 
- paſs on the property of another; laſtly, if the 
bird were private property and intended to 
ebe ſtolen, which muſt be collected from the 
Eircumſtances, it will be WY 1110 n 
bk that felotiious 1 intent B10 ann J; 
10 28189 1011 877 N. 
ass Such on this oy: 1s RT 2 our 
luty; and infinite is the variety of conſtructive 
cri mes, which have been eſtabliſhed thereon : 
the inſtance, which I have ſelected, is no 
<xagyoration. 
0s 7 2 f 
That external, n f Los 
ould regulate the nature and enormity of 
crimes, 
4 Kelyg, 11 State Trials, vol. vi. P. 222. Foſter, 
2 the fame princi ple, when a man, endeavouring 
to kill another, and miffing his blow, happeneth to kill 
himfelf; iris in judgement of our Law wilful and iliberate 
elf murder. See Hale, H. P. C. i. 414. 


In all ſuch inſtances, the intent of the priſoner, which 
can only be collected from the circumſtances, is ev idently 


and — ſubject to the ſole determination of the Ju =, 
led a 


chat A. ſhot at the poultry of B. and by accident ki 
2 


man, 


/ 
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erimes, that the intention ſhould be transfer- 
red to the accident which reſults from it, are 
poſitions, which, in their preſent extent, have 
ever ſeemed to me moſt prepoſterous and un- 
natural. They bear however the venerable 
ſtamp of antiquity; and the errors deriyed 
from them, if indeed they be errors, are the 
accumulation, of many centuries.. 

I proceed therefore with Aden and 
trembling ſteps on this hitherto untrodden 
ground; fearful, though in the purſuit of 
truth and the defence of natural rights, of 
wandering | into the mazes. of ablurauNs 0k; 


man,” would — an inſufficient dit on which no Ju 
ment could be given. The intent of A. with regard to t e 
poultry ought alſo to have been found. If an action | 
unlawful in itſelf be done deliberately, and with, intention of 
miſchief, or great bodily harm to particulars, or of miſchief 


indiferiminately, fall it where it may, and death enſue 


againſt or beſide the original intention of the party, it 
*. be murder. But if fucch miſchievous intention doth not 
appear, which is matter of fact and to be collected from cir- 


cumſiances, and the act was done heedleſsly and incautiouſſy, 


it will be manflaughter: not accidental death, becauſe the 
act upon which death enſued was unlawful.” e 

But quære, How this can be reconciled with es 
paſſage in the ſame took, which faith, that the court, and 
not the jury, is to judge the malus animus, which is to be col- 
lected from all circum/tances, and bringeth the offence with- 
in the denomination of wilful malicious murder, whatever 
might be the immediate motive to it.“ Foſter; p. 261. 


and p. 257. 7 | 
riking 


4 


&* 2 0 * oy 7.5 d 
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Gabin at the fundamental Principles of Go- 
verriment.” N 

Je! is true, that crimes are to be eſtimated, 
in ſome degree, by the actual miſchief done 
to ſociety ; becauſe the internal malignity of 
mankind is not within the cognizance of hu- 
man tribunals. 


| WP 


But, if this poſition were received in its 
fulleſt latitude, it would prove too much; it 
would prove that every act of Boseidt 18 
equally criminal, and that the intention is in 
no caſe to be conſidered. The following re- 
ſtriction ſhould then be obſerved, as invio- 
lably connected with the principle. Every 
member of ſociety hath a right to do any act 


without the apprehenſion of other inconveni- 


ences, than thoſe which are the proper conſe- 
quences of the act itſelf; for it is the right of 
every member of ſociety to know, not only 
when he is criminal, but in what degree he 
is ſo. This is the great boundary of politi- 
cal liberty; which gives way to inſecurity 
and danger, whenever the arbitrary inferences 
of magiſtracy are admitted within its con- 
tines. Can it be ſaid, conſiſtently with this 
principle, that the caſual conſequence of an 
W3 intended 
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ifiterided larcefy ſhall be liable to receive the 
appellation arid puniſhment of wilful murder? 
Tbis may be teconeiled to the philoſophy of 
ſlaves; but it is ſurely repugnant to that 70 | 
ble aid active confidence, which a free people 

ought to poſſeſs in the laws of theit conſfitus 


tion, the rule of their actions. | 22575 
: fo 35 re 
et there arc ſome caſes in Which iter 
be reaſonable to carry over the etc Tl 
tent to commit one act, to a different act eil 
Juing i in Proſecution thereof, As whena Po- 
tion is given to the mother to deſtroy the 
child of which ſhe is pregnant, and it kills 
the mother; this is murder, and hath 'been 
= adjudged s b. In like manner, «if a man la ay 
« poiſon with an intent that B. ſhould take i it, 
7 and E. by miſtake takes 1 it, and is poiſoned 
66 to death; : this 1 15 murder, though if were 
* not 8 for him b.“ S0, 858 when a 
« man1 intending to burn one houſe, in exe- 
« cution thereof happens to burn another 
5 houſe, this is a malicious and felonious 


« burnipg, for it ſprings out of a malicious 


7. 21 Sir M. Hale, at Bury, 4 A. D, 165 70. Hales Hi. 
« 1. 429. 

dee Agnes Gore's Gale Fen 1 | le's 
Hi P. Ch. 431 ) > 1, 474 0 AN 


* 


00 2 
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Fand felonious intent. Bug in all theſe 


caſes it ſhould, be obſeryed, that the conſe- 
quence; participates, the nature of the original ; 
crime, and that the general malice of the in- 
tention..1s: 0 by a fact of the. fame de- 
eve nd kind. 17 8 
When i it was ſaid, that 1 Its man- 
flaughter happens in the cafe of accidental 
death enſuing upon unlawful acts; I ought to 
have added, that acts lawful in themſelves, 
but, done without due care and circumſpec- 
tion, are to be conſidered as unlawful, and 


even as felonious i in their conſtruction, if done 


with a negligence ſo notorious as to imply 
malice againſt all mankind. And on this diſ- 
tinckion, a killing, in conſequence of a piece 


of timber or ſtone thrown from the top of a 
houſe i into the ſtreet, is always cited in our 
books as an inſtance of homicide, which may 
be miſadventure, manſlaughter, or murder, 


prong to che circumſtances of the caſe. 


* 335 The offence of mortally ſtabbing ano- 


ther upon ſudden provocation, not then hav- 


ing a weapon drawn, nor having firſt ſtricken 
i State Trials, vol. vi. p. 222. 3 Inft. p- 67. the Even 


* be coupled to the Cauſe.” 


Q 4 at 
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dt the party killing, is 4 peculiar ſpecies of 
manſlaughter, which is puniſhed: as murder 


= by, a ſtatute made 1n the firſt one of James 


"the: Fi irſt, upon A ſpecial oecafion 1 Phe of- 
: 7 « fence (fays Lord Raymond) ASS HO the 
„ manner of doing it, becauſe the Scots car- 
dried ſhort daggers, and frequently, upon 
en. differences ariſing at table, nee _— 
e unprovided. “ 3 
| PENLIF | 
Ihe particular grievance between the na- 
tions hath long expired; and the particular 


ene 


5 "remedy provided for it ought not to o have ſur- 
tag | | 


The! ingenuity and benignity of the jödges 
6 gone hand in hand in the conſtruction 
and mitigation of this ſtatute æ; yet it hatli 
proved fatal to many unfortunate perſons, who 
have ſuffered, not merely becauſe they had 
killed, but becauſe they had adopted a mode 


* Of this " following ſolemn determination in the 
dale of Page and Harwood is a curious inſtance. Though 
in judgement of law every one preſent, and aiding, is a 
principal; yet in the conftruRtion of this ſtatute, Which is 
560 penal, it ſhall be extended only zo fuch as really and adlu- 

ally made the thruſt ; not to thife who in conflrutiton of law 


only may be ſad ta make it.“ Hale 1 i. 408. Allen, 43. 
Stiles, 86. 
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F 106 Killing, to which the law, GEL a par- 
i {Hal antipathy, . | 


* *[4,}? os fb, 
& $2.80) JS Fo 1 


Ie 


by 6. The. diffuſe manner in hich I have 

now conſidered the inferior inſtances of homi- 

_  cide, hath almoſt exhauſted the ſubje&; and 

| it might perhaps be ſufficient to add, that 

every remaining inſtance amounts to the 

crime of murder !, that crime at which our 
nature ſhudders. 


: N is ; the killing of another with : ma- 

1 aforethought, either expreſs, or implied. 
No homicide, publicly committed, amounted 
| to murder by the common law ; for murder, 
| according to the ancient definition of Bracton, 
| e occulta hominum extraneorum et notorum oc- 
e manu hominum nequiter perpetrata. This was 
remedied by ſtat. 13 Richard II. which gives 
a a deſcription of murder according to common 

| aaderflanting 2 


The act then is not complete without the 
death of the party; but if the party ſhould 
not die ſpeedily after the blow, yet if he die 
within a year and a day, and if the wound 


1 Commentaries, B. iv. 194. 
B Kel. p. 12 . | 
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dothevltimitey'though not the immediate 
Eaſe wwe eee och at viagmo: 
bas Ling s no bobo2otg ved 07 bamitorg 
<1 Arid; well anus ge not nclatneditoidiiea 
attabks upon life, but may bo the conſequence 
of indęciſivè acts, or wilful / neglects, or cru- 
olties, from which death was likely to enſuc. 
This vas the caſe of the woman who left her 
infant in an orchard covered only with leaves, 
in which * it was Raue 75 a kites 
and died. D118 S973] Wes ine Bolli 
S041 10 % 56d ert bon a: 
RY n es. ; is by OB? 13 333 
to take away the life of a fellow - creature, 
Which is manifeſted by external circumſtan- 
es, capable of proof. It has indeed been ex- 


tended to that head of conſtructions which ] 


haye already mentioned. As when two or 
more meet together to do an unlawful act, 
the: probable. conſequence of which may be 
© VAR and one of them kills a man; 


+ » 17 


Item 3 to * a harſh e in Kelyng $ 

eports, p. 26, that © If one gives wounds to another, 
< | who! negleAs the cure'of them, or is diſorderly, and 
* doth not keep that rule which a perſon wounded ſhould 
do; yet if he die, it is murder, or manſlaughter, ac- 
A cording as the caſe 1s in the perſon who gave the 
& wounds: becauſe if the wounds had not been, the man mos 
< not al Newgate Seſſions, 14 Oc. 14 Car, II. 


ſuch 
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ſuch killing is adjudged. to involve the whole 

company in the guilt: of murder, they being 
preſumed to have proceeded on a general and 
malicious reſolution againſt, all oppoſers. 
The fact, however, muſt appear to have been 
committed ſtrictly in proſecution the purpaſe 
for which the party was aſſembled; and this 
diſtinction probably governed the caſe of 
Lord Dacres , in which indeed there is an 
apparent hardſhip. The park-keeper was 
killed without his knowledge, and far out of 
his ſight and hearing; yet in the eye of the 
law he was preſent, being at that inſtant en- 
gaged, though 1 in a different part of the park, 
in the encouragement, protection, and ſup- 
port of the common enterprize. It is ealy 
to illuſtrate this poſition by another inſtance: 
it hath been adjudged, that « If divers per- 
„ {ons be engaged in an unlawful act, and 
« one of them, with malice prepenſe againſt 
„ one of his companions, finding an oppor- 
„ tunity, kills him; the reſt are not con- 
*« cerned in the guilt of that act :, becauſe 
it hath no connection with the crime in con- 
tertphurion, x | 


G 9 Hale? 8 Hiſt. P. C. 1. 5346 Moore, 86. Foſter, 354 
P Kel, P+-1J2,. 
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ariſes from the nature of the act, though no 


man. 


particular malice can be proved. As when a 
man ſuddenly. kills another without any ap- 
parent provocation; when he gives poiſon to 
another without any known inducement; 
whien he wilfully ſuffers a beaſt, notoriouſly 
miſchievous, to wander abroad, and it kills a 
The laſt inſtance is certainly a moſt 
groſs miſdemeanour; and Lord Chief Juſtice 


Hale thinks it a murder, as by the Jewiſh 
law, and mentions a report of a perſon Sony 
aQtually bs redn io hon 


yu A mans — . 


$ x . 
WW 
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A peculiar n is, in neemt of 1 
law, given to miniſters of juſtice executing 
the ordinary proceſs ; 
perſons endeavouring in certain caſes to arreſt 
or impriſon: the killing of ſuch ' perſons; 
though in the exertion of perſonal violence, is 
homicide committed in defiance of the juſtice 
of the kingdom, and is therefore n mur- 


and alſo to private 


q 3 xxi. 29. “But if this; ox were wont to. puſh 
with his horn in time paſt, and it hath been teſtified to 
the owner, and he hath not kept him in, but that he hath 
kinled a man or a woman, the ox fhall be ſtoned, and his 


owner alſo ſhall be put to death.“ 


And 
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And he, 1 "IF, * PET debated, how 


far acts of oppreſſion towards individuals may 


authorize them, or the bye-ftanders' in their 
behalf; to attempt a reſcue ; and how: far the 
party; whoſe perſon or proplrey' is invaded 
under colour of law and juſtice, or others in- 


terpoſing in his defence, and committing ho- 


micide, may be thought to have acted on 4 


provocation ſufficient to Oe" them of the : 
ears cd . 1 N 


244; H TH: © | 8 


The zoſtifeation of rofifiines to auge : 


ame with ſuch conſequences, muſt priti- 


cipally depend on the circumſtances of each” 


particular caſe; and ſuch reſiſtance is gene- 


rally founded rather in deliberate eee e | 


than in the venial n m 


(en a Judge * * e et 
an unpleaſing diſtinction on this ſubject, be- 
tween the ſtability of government, and the 
| private: rights of the people. « Let us (ſays 


he) ſuppoſe the caſe of an upright and de- 


« ſerving man, univerſally beloved and eſ- 


teemed, ſtanding at the place of execution 
«« under a ſentence of death, manifeſtly unjuſt. 


* Foſter, p. 316. 


This 


Tisis a taſe that may well rouze the in- 
A+ -dignation;:and excite the cmpaſſion, of tlie 
et viſeſt and beſt of men: but wiſe and good 
« men know, that it is the duty of private 
1 ſubjects to leave the innocent man to his 
:# lot, how hard- ſoever it may be, without 
. attempting a reſcue; for otherwiſe, all 
een would, be ne 111 ¹ 
11067 I ih IEC 54111 
The Aing of he aids now le us, * 4 
; {0g abſolute certainty as to the injury, and 
excludes all poſſibility of popular miſconcep- 
tion. It is difficult to perſuade oneſelf, that 
in ſuch a caſe the reſiſtance of — 
| would be eee FFC no eg 
ebend benen en 
it be a temporary frenzy, is no excuſe for 
murder in the law of England; which pro- 
geeds in this inſtance on an idea, that one 
.crime ought not to be privileged: by another. 
I have ſome-where read, that a beautiful ſta- 
tue having killed a man by its fall, was by a 
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* Socrates carried this idea to a great Extreme, when, 
| doomed to death by an unjuſt ſentence, 'he refuſed to ſtir 
from his priſon, though the doors were opened to him. 
In the ſtory of Appius and Virginia, one cannot . 
Bees the inf urrection of che Roman people e 


cemvir 8. 
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throw into the ſea. The Roman law ſhews 
great indulgence on this ſubject Pen winum 
#1; dela ges e remitlitur t. 3 
air 07 nam 30950001 53 aνο 03 ah 
11083987 3 oFeallings away the- life uf 
:anather by falſe teſtimony; deliberately given, 
ought not to paſs unnoticed; It is in its na- 
ture a moſt malignant ſpecies of aſſaſſination, 
contaminating with blood the ſacred ſtream 
of juſtice, and fatal to the g n 
n . innocent. 25511 
iSt Allnet bs ith 2 40413 
By the e nerpe f peer in general 
was capital v; for it was ſaid to involve n 
itſelf the two greateſt crimes, viz. impi- 
ety to Om 1 and violation of _ to 
ane 5 8 
,co ili it was alſo a capital crime, but 
properly confined to thoſe gui falſun teftiniv- 
„ nium dolo dixerint, quo quis publico Judicio r. res 
capitalis damnaretur *. N 


„ xlix. 16. * 1 
1 Diodorus Ficulus, . . CH. 
oF Dig. I. XIVIli. t. 8 - and under a ſimilar reaſon- 
s "In magiſtrates were fulSefted to capital puniſhment in 
caſes of bribery,” if the bribe were received to put an inno- 
cent man to death. Dig. xlviil, 11. 7. 3. 1 
n 
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the perſon accuſe Pie tors 
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In like manner, it 1s puniſhed with death 1 in 
ae mern pes rin 3 Pin Franc 


in his defence, ad * doom. 


5 depend ſolel "Oh. the ' veracity of thoſe who. . 
give . dhe part of the Pati Boy 


125 2s 
223 
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2 » s ' _ 
3 


This circumſtance brings ——_ to. KY... r J 
ſertion of our ancient writers ,*, that 18 
was capitally- punithed by the common law. * 
A milder doctrine however hath long prevail 

ed; partly from an apprehenſiqn, that ſuch . 
ſeverity might | tend .to intim e witneſſes, 25 
who would often be . RY to ſtifle their 
teſtimony *, if it muſt be given at the peril of 
their lives; partly i in confideration of the nas.. 
ture of our trials, which furniſh the accuſed 
with a variety of reſources; inaſmuch as truth 
and mercy are admitted to combat falſhood 
and malevolence, and the whole eien 
is rather in the nature of a Aae en between 


WT 
A? 
* 
2 


* 3 


L Epprit „ I ty at” wearers 4, 

z Mirror, c. 1. $9. Brit. c. 5. tide 11. e, 44 
Contra, Mr. Juſtice oſter, p. 132.— —la fa inſtances, the 
tongue of the perjured perſon was cut out. Aſcuns ſont 

punies per couper des languey, come ſdiloit eſtre de faux N 

teſtmoignes.“ Mirror, c. 4. 55 kart 4 0 2 
- Commentaries, B. iv. 397+ 5 | 


* 


the 


85 lian of, a a profes ain an 


„ 


Err is at preſent WE" op 


tally in Scotland ; but this ſeverity doth not . | 


appear to be warranted; either by ancient 
cuſtom or by ſtatute, but rather to have been 
aſſumed upon the indignation of the people 
againſt. an offence ſo e to ſociety *. 


8 8. There is anothet ſpecies of 8 of 
moſt aggtavated malignity, and known in our 
law by the name of petty treaſon; becauſe it 
is a breach of that allegiance which the mur- 
derer oweth to the deceaſed, when the fact is 


committed ©, 


Petty ä 


» By ſtat. 26 Geo. II. e. 23. “ It is made a felony 


without benefit of clergy, wilfully to deſtroy, or cauſe or 


procure to be deſtroyed, any regiſter book o marriage, or 
any part of ſuch regiſter book, with intent to ſubjet? any 


perſon to any of the penalties of that Hatute. An offence 
certainly more venial than the crime of perjury in a capi- 


tal accuſation ! But I have already obſerved, that argu- 


ments of analogy, in the framing of penal laws, lead to 
ſanguinary conſequences. 

In England, women (from a regard to decency, fay our 
books) are burnt alive for the crimes both of high and 
petty treaſon. In Ruffia, for the murder of their buſb 


but certainly more painful to ſenſe. 


Les femmes, qu'on enterroit toutes vives juſques aux 


epaules, pour avoir tue leurs maris, vivoient pluficurs jours 
| dans 
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they ſuffer a ſort of death, leſs terrible perhaps in idea, : 
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Petty renn 2 law eee widely 
from other inſtances of murder, in cert 

privileges given to the ner ; ſuch 2a 
the power of a peremptory challenge of thir- 
ty-five jurors, and the requiſition of two wit- 


nefles to the indiement and at the ia r 


5 


a4 is cet trus, chat Ws cbs A 4 
To⸗ tneſs, or, im other Words, the Probability of - 
the aligſted fait, decreaſes in proportion to the 
aggravated atrociouſneſs of the charge. Cicero. 
was aware of this principle, and made a fps: 


| ne oF 1 it to the crime of LS * 


F 
„ 
i 


I Exam ener xpreſs ſcelerigogftigit, wh 
cc qud ratione, per quos, quo tempore, na 
e cium fit admiſſum. Que niſi multa et mani- 
% feſta ſunt, profectò res tam ſcelefia, tam atrox, 


« tam nefaria credi non poteſt: pene dicam, re- 


« ſperſas manus ſanguine paterno judices videant, | 
6 . . f taritum facinus, 1am immane, tam 


dans cette derniere ſituation.” Voyage. en Siberie, @Au- 
teroche. ; 

+ * Yet it is thought, as petty treaſon e mur 
der, that, if two witneſſes cannot be produced at the trial, 
the evidence of one may be ſubmitted to the jury, who 
may thereupon find the defendant guilty of the murder, 
and acquit him of the treaſon. Foſter, P- "y Contra, 
2:Hawk. 258. Y 144. 


1 & acerbur 


ts acerbumt ſint crodituri. Magna'eft enim vis 


&« hHumanliatis, multum' valet communio ſangui- 
nis: reclamitat iuſmodi fuſpicionibus ipſa 
« natura : portentum atgue monſtrum ceriiſi- 
mum, efſe aliguem human ſpecie et figurd, qui 


& fanium immanitate beftias vicerit, ut propter 
+. guos hane ſuaviſumam lucem aſpexerit, eos in- 


* e luce 3 yy 


1 am ſorry to add, that parricide is not 


comprehended within the claſs of petty trea- 


ſon, nor ſubjected by our laws to any degree 


of E mplary notice. Reiterated experience 


hath given a melancholy refutation to Solon's 
idea, + that it is 44 ht to commit ſo un- 
＋ nates a barbarity. 4; 


It ſeems proper, at the concluſion of this 
chapter, to mention a rule eſtabliſhed by 
Sir Matthew Hale, <lative to trials in caſes 
of murder; I would never (ſays he) con- 
« vict any perſon of murder, or manflaugh- 
« ter, unleſs the fact were proved to be done, 
« or at leaſt the body found” He then 
mentions two extraordinary caſes, which ſhew 

this rule to be founded both in humanity and 


e Orat. pro Sext. Roſc. Amerin. c. 22. 
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- wiſdom ; and we find the ſame maxim in the 
Roman law : Item illud ſciendum eft, nifi con- 


feet aliquem . 2 Yung non” Babrri de Jamilit 


8 2 


. 
$ 9. The proper ACE againſt delibo 
rate murder. is death; and in the rigid in- 
fliction of this judgement both the 4 and 
morality of mankind are greatly inkereſted. 
It is thie voice of nature, confirmed by by The 
law of God, that «© Whoſo' ſheddetti man's 
&« blood, by man ſhall his bloòd be fed 
and e ſaith the Moſaical law, Ye 
“ ſhall take no ſatisfaction for the life of a 
« murderer, which is gu guilty f death; 
« but he ſhall ſurely de put to death, Ho. 


« ye ſhall not a the land. When ai 
* are,” 1 8 IR 
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HE law of England hath aſſign - 
ed the puniſhment of murderers 
to Duelliſts and their Seconds 8; and in this 
iris ſupported by the laws of Religion and, 
Morality. But this crime, though prohibit- 


o 
P of 44 
W 3 5 
* 
*3 Y 2 5 IX 7 


91 p „% iB N 851 1 
8 10 MHM hn . 
It is very certain, that, in caſes of Duelling in cold 
blood, or when there hath been a ſufficient interval for Thie 
pafſions to ſubſide, the Principal and his Second, if homi- 
cide ſhould enſue, are, in our Law, both guilty of Murder. 
Some able writers have holden, that the Second of the per- 
fon killed is equally guilty, in reſpect of that aid, and coun- 
tenance, which he gives to the Principals in the execution 
of their mutual purpoſe; but it ſeems (ſays Serjeant Haw- 
kins) too ſevere a conſtruction to make a man by ſuch rea- 
ſoning the murderer of his friend, to whom he was fo far 
from intending any miſchief, that he was ready to hazard 
5 own life in the quarrel. Hale, p. 443. Hawk. 1. p. 82. 

alt. c. 93. : | | 

The — "I faculties of men vary as much as their 
faces: it hath been impoſſible therefore for the law to fix 
any time in which the paſſions ſhall be ſuppoſed to become 


9 


cool; this muſt depend on the circumſtances of delibera- 


tion to be given in evidence; and in many caſes it hath 
been adjudged, that death in conſequence of an appoint- 
ment and meeting a few hours ſubſequent to the provoca- 
don is murder. See Legg's caſe; Kelyng, 27. 
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ed by the legiflature under pain of death and 
the laſting conſequences of an Attainder, is 
unhappily enjoined by the prejudices of man- 
kind, and the fallible voice of popular eſti- 
mation; and when ſhame is the conſequence 
of obedience to law, the ſword of Juſtice 
Joſes its terrors. Hence' the Duelliſt kills 
his friend, whom he loves b; and the Judge 
condemns the Duelliſt, whilſt he ſcarcely 
knows how in his own heart to diſapproye 
his behaviour. e Baagob 11707 


„lt is in vain to ſay, that this unhappy 
cuſtom might be deſtroyed by puniſhing 
the aggreſlor, who firſt gives the affront; 
for the afiront is often indeſcribable. . 


The infliction of extreme penalties on the 
a& without regard to its conſequences might 
be more effectual; but is it not ta be feared, 


There is a degree of hardſhip in the caſe of John Bar- 
bot, who was executed at the Iſland of St, Chriſtopher, 
A. D. 1753. State Trials, vol. x. p. 182, But I have not 
found any caſe of an actual execution in England, in con- 
ſequence of a duel fairly fought, There were not however 
any ſuſpicions of a contrary kind in the caſe of Major 
Oneby, who would certainly have been executed, if he 
Had not killed himſelf the night before. See Lord Ray- 
mond, p. 1485. 

> Sp<Qator, N' 84. Rouſſeau, la nouv. Heloiſe, t. i. 


that 
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that the propenſity of our natures to revenge 
would ſubſtitute the more fatal, and more 
odious practice of aſlaſſination? I ſhall be an- 
{wered perhaps, that the ſword and the ſtil- 
leto were equally unknown, both at Rome 
and at Athens; but it ſhould be remembered, 
that ſoftneſs and refinement of manners were 
alſo unknown there i. 


50 Ot little 1 is it to object, that true ho- 
nour depends not on the prejudices of the peo- 
ple, but hath its ſource in the heart; that it 
18 more courageous to reſiſt the abſurd tyranny 
of cuſtom, than to ſubmit to it; that the de- 
fence of honour is not placed in occaſional ap- 
peals to the ſword and piſtol, but in a life of 
integrity and virtue; that, when a fencing- 
ſchool | is made the court of . there i is 


4 S as well as Duelling, is of modern i inven- 
tion; and it is very obſervable, that they have · been con- 
comitants in their progreſs. The intercourſe of the ſexes 
hath been the ſchool of manners: and there even ſeems 
reaſon to ſuſpect that our fantaſtic notions of honour ard 
derived from the influence of female ſenſibility, One of 


the courtiers of William the Third expreſſed this idea 


very naturally, when, being aſked by his friends, why one 
of his eſtabliſhed character for courage and good ſenſe 
would anſwer the challenge of a coxcomb ; he confeſſed, 
< that for his own ſex, he could ſafely traſt their judge- 
ment : but how ſhould he appear at night before the 
maids of Honour?“ See Shafteſbury, Adv. to an Author. 
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aſſertions may he true; but whe: moſt ſdlid 
©? redoing 1 is received as mere declamrtion, 


4 when oppoſed to the n ne, 


ſhes the fear 15 ſhame, „ DONE 1 
20 3 bs eee eee 12 325 ils 
19001 | ISTH 1111 
. 8 nc 2811 
45 Gerl * Fear, OG HY 
VE 2-413 47 f NEST. ant 
fbi : of Suicides * 10 Nag 
1 | 1 01 Ngo 503 081 


53. , : 2 11910 | 
„ Roxima Si tenent maſti bed, qui fo b; Fr 
L Inſontes peperere Man, lee que per * 
Projecere animas *, 


The beſt argument of the ancient writers 


vx 5 ſuicide is to be found | in a Plato's 8 
| 7 & | 


* Virgil, En. l. vi, | | 
. TY * 747 } 
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; ane dialogue between 
had no occafion to exert his abilities on the 
oppęqſite ſide of the queſtion, for hen lived in 
houtly expectation of the executioner. . Ila 
tanquam cycnea vox divini- Haminis i, had no 
effect on Cato, who is ſaid to have given a 
repeated reading to theſe ſpeculations on the 
very night that he deſtroyed. himſelf, Roheck 
vrrote a voluminous and diſpaſſionate apology 
for ſuicide, and; when he had finiſhed his book, 
put a period to his qwn-exiſtence. Numerous 
alſo are the inſtances, credibly atteſted, of 
men, whoſe conduct in every other reſpect 

| hath been blameleſs, who have quitted life, 
upon the ſuppoſed conviction of cool and de- 
liberate reaſoning. When all the ties, ſay 
they, of ſentiment and affection, which at- 
tach the heart to this world, are by a va- 
riety of misfortunes diflolved, or forced 
aſunder, the idea is obvious; when exiſtence 


becomes a burden, death is the reſting-place- 


of nature,“ 


5 Such is the argument of thoſe gloomy 
ſophiſts, who loſe ſight of the final object of 


Cicero, de Oratore, 
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Cebes. The philoſopher. indeed 
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theit exiſtence; who forget, that they ate 
not created merely to exiſt, to ſuffer, and to 
die; and are weak enough to Place a few 
years of e in I with 4 immor- 
„ ang 1 ; | | 


7 men are deaf to "the; Voice * God; 
it cannot be expected, that they will liſten 
te the comparative inſignificance of human 


edits. Temporary conſiderations have ng 
weight with thoſe, to whom the pro 


of et a is become a 20 of indiffer 


= 


The confiſcation therefore of property, in- 
flicted by many governments on the crime 
of Suicide, is ineffectual and abſurd. It is 
cruel alſo and unjuſt thus to heap ſufferings 
on the head of innocence, by puniſhing the 
child for the loſs of its parent, or aggravating 
the diſtreſs of the widow, becauſe ſhe hath 
been deſerted by her l 


The i ignominious burial of the ſeif-mur- 
derer is not liable to ſuch exceptions ; valeat, 
quantum valere poteft. Plutarch tells us, that 
the virgins of Miletum, being ſcized with an 

| epidemic 


OF PENAL/LAW, 231 


epidemic inclination: to hang themſelves, 
perſiſted in that practice with great alacrity 
till the magiſtrates ordered the bodies of all, 
who were found hanging, to be dragged 
naked by the ſame rope round all the ſtreets 
of the city. He adds, that it proved 2 very 
ur rembdy my 


1 Tiberius is ſaid to have given encourage - 
ment to criminals, to become their own exe- 
cutioners. * Damnati, publicatis bonis, ſepul- 
turd prohibebantur : eorum, qui de ſe flatuebanit, 
humabantur corpora, manebant teſtamenta, pro- 
Hum feftinandi,”” —Tacit. Annal. J. vi. 


Le Parlement de Paris condamne les cadavres des 
homicides d euxmemes, à Etre traines ſur une claie, con- 
duits à la voirie, enſuite pendus par! les ou et leurs biens 
confiſques,” Code penal. 
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PRIORLES and abuſes, which Ne | 
to the perſons of private ſubjects, are pro- - 
perly liable to penal laws; for in their ex- 
ample and tendency "a are dangerous to 5 
the public morality, and ſubverſive of the 


political rules of Tight. 


81. By the ancient law of N id \ by 
believe, by the cotemporary laws of all Eu- 
rope, the offence of maiming Was puniſhed : 
by the rule of retaliation, an eye for ah eye, 
a tooth for a tooth a.. Mes, ff la Pleynte t 
faite de femme quavera tollet a home fer 
« membres, en tiel caſe perdra la femme Ta un, 
* meyn par Judgement, come le membre dount 
« els.avera ireſpaſſe.” We find the fame in- 


NN,. SY. 


„Pioderus Siculus Nb a curious n which has i 
pened 1 in conſequence of a law made by Charondas to the 
ſame effect. L. xii, c. 17, 


ſtitution 


ſtitution in the law of the twelve tables, i 


% quis membrum rupit, ni cum eo pacit, talio 


« fo.” The obſervations made on this ſub- 
ject by one of the diſputants in Aulus Gel- 


lius are curious and deciſive. . Prater enim 


« ulſciſcendi acerbitatem ne procedere zuogue 
« exſecutio jufta talionis poteft, quod enim her im- 
« prudentiam factum eft, retaliari per impru- 
60 _Gdentiam debet. Sed fi et prudens ruperit, ne- 
„„ ſguagam patietur altius ſe lædi, aut latius 


2 cujuſmods librd atque menſurd cavert 

* poſit, non reperio; quin etiam fi quid Plus 
exit, aliterve comm Ham, res fiet ridicule atro-, 
« eitatis, ut contraria actio mutuæ talionis oria- 


« tur, et allolgſcat infinita quædam . 
Fe, V 


Fe. — 
4 34 £034 4 


This barbarous mode of Se Il with. 
the pecuniary. compenſations which attended 


it, having gradually fallen into diſuſe, May- 5 


hems became puniſhable by fines and impri- 


ſonment *; and o Fonginued till the 5th of 


2 Rot. Cuaul. * 13 H. ul. : YR Henricus Hall 
A. uxor ęjus capti ſunt et detenti in priſond de Evilcheſter. 
eo quod refati fuerunt quod ipſi abſciderunt virilia Fohannis 
monachi, gem idem Henricus W cum prædic td A. 


uxore ejus. So] fs 2 
H. IV. 
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H. IV. c. 5. which: made it felony to out 
out the tongue, or put out the eyes, of any 


of the king's fubje&s, of malice prepenſe. 
„The miſchief (ſays Sir Edward Coke ) 
« before this ſtatute was; that hen one had 
ec been beaten, wounded, maimed, or rob- 
bed; the miſdoers, to the end that the 
« party grieved might not be able to accuſe 
«© them, did cut out their tongues, or put 
out their eyes, ps. For the. fame to dÞo 
4 no 1 ** | 


But the great ſtatate on FEM <ubjeet, + at 
preſent in force, is the 22d and 23d of 
Charles IL c. 1. which enacts, « that any per- 
ſon, who, by lying in wait, ſhall flit the noſe, 
or cut off or diſable any limb or member of 
any ſubject of his majeſty, with intent in ſo 
doing to maim or P ſhall ſuffer death 
WASH: benefit of e 2 


| hoe Gocified this particylar provifion in 
favour of the noſe, for the ſake of an obſer. 
vation. The caſe of Sir John Coventry de- 
feryed great indignation; but laugivers ought 
not, in conſequence of a particular enormity, to 
neglect the uniform diſpenſation of juſtice, The 


P 3 Inſt, P · 62. 


ſtatute 
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| ftatute:book- is not the Phe repoitory of 
2 e MAT 10 105 0005 150 


771 4 


4K 


od to thin general purport of heads the 
offences deſcribed in it are certainly heinous ; 
and the penalty, though in the extreme of 
ſeverity, is perhaps not nen, to 
the audadioufneſs of the erinme. 
6 2. 0 Tho eriths of fully and malici- 
s* ouſly ſhooting at a perſon“ is alſo made 
capital *, though neither death nor maim 
eus enſue. 1 JH] 


be is of dangerous conſequence to make the 
attempt to commit a crime, and the actual 
perpetration of it, equally penal. An aſſault 
in any other manner, with intent either to 
maim or murder, is conſidered only as a miſ-* 
demeanor ; and it deſerves obſervation, that 
the wording of this proviſion, though directed 
againſt an enormity of a local and very different 
nature, comprehends the caſe of dueling wr 
n 1 


4 See the —__ to the 0 fan, e. 16. eue to 
the perſons of privy counſellors, 
Lis Q Geo. * C. 22. 


Preme- 
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niſhed by the law of mien is though 10 
ſhould reſt. only in the intent, and not be 
followed, oof . eee, 


4 


4 Ak - The forcible abduQtion. 04 marta 
of women deſerves, in all ſtates, a ſevere 
animadverſion; and it is made a capital 
felony in our law, if done for lucre; or if 
the woman have ſubſtance in money or lands, 
or be heir apparent to her anceſtors. Theſe 
hypothetical proviſions. are liable to excep- 


tion; ; but it is unneceſſary: for the marriage 


act hath at leaſt had one good effect, in 


making this offence mmer dflicult to be 
committed. 


+ > +08 


5 The forcible taking, and the . 
ing by falſe pretences, any man, woman, or. 


child, from their own country, and ſelling 


them into another, ſeems to be one of the 
greateſt crimes below the degree of murder: ', 
that can be committed againſt individuals. 


By.the Jewiſh, and by the Roman a n 
offenders were capitally puniſhable. 


"4 „ ELLE Giminelle de 1 670, tit xvi. art. bv 
Exod. xxi. 16.—ff. xlviii. 15. 1. and—Cod. ad 
"I de Plagiariis, 1. ix. t. 20. I. 7. and c. 16. 


"oy 
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It is rewarkable, that in England, where 
the nature of our ſituation and commerce 
makes this crime eaſy to be committed; and 
| where the freedom of our conſtitution makes 
it peculiarly offenſive; it is not mentioned in 
any ſtatute; but left as a mere miſdemeanor 
at ys common meh „ 

N 5. Allaults Wrwön dogs, i falſe hi 
priforiments, may be profecuted f in our law 
both as public” crimes, and private wrongs. 
For in theſe” inferior offences againſt the per- 
ſon, it hath been thought reaſonable, not 
only to aſſign thoſe marks of public diſappro- 
bation, which, for the ſake of example, ate 
due to all diſturbances, and oppreffions of a 
public nature, but alſo to leave to the party 
aggrieved that private ſatisfaction, Which e 18 
que to him for the mere "UV 1 © YO 


586 * he; 


On the conviction of ſuck | Secs 7 . 
dictment, the proporti ion of the puniſhment 
depending on the circumſtances of the caſe is 
| neceſſarily entru Red, under certain reſtricrions, 
to the diſcretion of the court. If therefore 
the proſecution appear reaſonable, it is not 
vnuſual to recommend to the offender, be- 
fore judgement, to make a pecuniary fatiſ- 
0 Tv faction 
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%. 


faction to the party injured; vho thereupon 
releaſes his right to a civil action, and the 
puniſhment. by the court is ann Ace, 


: 


coranglyo) sli bro wins vn 


This practice, which | is Fünen in huma- 
nity to both parties, is exerciſed - with the 


utmoſt caution, ſo as neither to leflen the: 
efficacy of public example, nor to multiply 


4 
vs 
a 


violent proſecutions for the fake of private 


lucre. It is well obſerved however, that 
the exerciſe of ſuch a power . ought to be 
e 'confined to. judges in the ſuperior courts 


«© of record, and ought never to be allowed: 


in local and inferior jurifdictions®.” Above 
all, it ſhould never be ſuffered, where the 


teſtimony of the proſecutor himſelf is ne- 
ceſſary to convict the defendant ; for by ſuch 


means the rules of evidence are entirely ſub- 
verted, the proſecutor becoming in effect a 
plaintiff, and being ſuffered to * per! j 


tor OE. 


86. I thould obere on by the? — 


Anne, c. 16. to aſſault, ſtrike, wound, or at- 
tempt to kill, any-privy counſellor in the 


execution of his office, is made felony with- 


® Commentaries,. B. iv. 357. 
out 
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ut the benefit of clergy . It zvould be a” 
good general rule, to give at fit a temporary 
limited duration to all new laws, which are 
capitally penal; and particularly to thoſe, 
N are n on the ſpur of the occaſion. 

8 7. 1. is with much coaGunbs; that T 
undertake the mention of certain other crimes 
relative to the perſon, which, in their nature 
anttendency, are very prejudicial to the well 
. e 5 ſafety of ſociety. 

The crimes, to which I allude, are founded 
in the abuſe of that paſſion, on the due re- 
gulation of which depend the exiſtence, and 
much of the n of mankind. | 


The offence of rape is ſecret in its 155 
and generally confined to the knowledge of 
the party injured; whoſe teſtimony is there- 
fore competent, becauſe frequently the only 
adducible proof of the fact. The charge 
however is in moſt caſes ſupported by the 
collateral, and concurrent teſtimony of time, 
place, and circumſtances; and the mere 


| There | is another law till exiſting relative to felonies 
2wainſt the king's council. 3 H. VII. c. 14. 
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eee cath. of the, woman is rarely 
thought ſufficient to, Sauri TOS TL UY 
1804 Vor 10 43 580800 

The well- be Innes. x of Sir M. Lite 
on this, ſubject are very deſerving of atten- 
tion. lt is the excellency of the trial by 
jury, that they are the triers of the credit 
« of the witneſſes, as well as of the truth 
of the fact: it is one thing, whether a 
witneſs be admiſſible to be heard; another 
& thing, whether he is to be believed, when 
% heard.“ It. muſt be remembered, that 
this is an accuſation eaſy to be made, and 
hard to be proved; but harder ta be. de- 
66 fended by the party aceuſed, be he never ſo 
„innocent. And we ought to be the more 
„ cautious, becauſe the heinouſneſs of the 
:5+ offence many times tranſporteth the judge 
and the jury with ſo much indignation, 
that they are over-haſtily carried to the 
& conviction of the perſon accuſed, by the 
«© confident teſtimony of ſometimes. falſe 
* and malicious witnelſep. ” 


2 
— 


e bee weve hath cite faid, 
4 that this crime ought to be ſeverely and 
„ impartially puniſhed with death ;'* and 
* Hale, vol. i. p. 634. | 

we 


N. 
" 
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we may allow, it to be one of bel unhappy 
Juſtances, in in Which it is neceffary to ſacrifice 
the life of a fellow-creature to the ſecurity of 
good citizens, and the peace of lociety. But 
it muſt alſo be admitted, that it is a crime 
peculiarly liable to vary in the degree of its 
atrociouſneſs, according to the circumſtances 
of tlie caſe, and therefore peculiarly open to 


the divine e ap of e 


121{ Phi crime was a felony at the common 


law, and had a puniſhment (faith Sir E. 
Coke) «under ſuch a condition, as no other 
felony had the like.“ 

The offender was adjudged © amittere oculos, 
40 quibus Vii irginem * concupivit; amittere etiam 


« tefticulos, qui calorem Supri jnduxerunt. As 
good reaſons might be given for cutting off 
the legs and arms of the offender, as for 
putting out his eyes. The idea of caſtration 
15 more obvious, but liable to two objections; ; 


* 2 Int. fa a hs Myrror, c. 4. 8 de Homicide. 
And by the laws of Alfred, © Servus fi ſerv ulan n ſtuprarit, 
Virga virilis ei præciditor.“ 

Item ſequitur gravis pœna corporalis, fed fine amiſ- 
ſione vitæ, vel membrorum, ſi raptus fit de concubina 
legitima, vel alia quæſtum faciente ſine delectu perſona- 
rum; has quidem oves debet rex tueri pro pace ſud; et heet 


. -aneretrix fuit antes, tum temporis non ſuit, cum nequitiæ 


eius reclamando conſentire noluit.” Bracton, I. ii. 
- 


83 5 o 
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it is pernicious to ſociety from the example 
of barbarity, and inconſiſtent with that de- 
cency, nee Law: FOO Kt to og 


IG W 


: < — e, ? +.&; » 


> i = The unt conſideration ſhould never be 
neglected. It was an inſtance of the wiſdom 
of the Emperor Theodoſius, that he abo- 
- liſhed the infamous puniſhment of women 
taken in adultery, then uſed at Rome; by 
which they were proſtituted in the public 
ſtreets to all comers, a Bell ringing. Sw 
the execution of the ſentence *, 


In the ancient law af England, excluſive 
of the puniſhment inflicted. on the raviſher, 
his horſe, greyhound, and hawk, were alſo 
ö ſubjected to great corporal infamy; Egims 
„ jus ad dedecus ſuum dedecorabitur, caudi, 
© quam propius natibus poſſit, abſeiſa ; eodem 
modo canis leporarius dedecorabitur, et ac- 
« cipiter ejus perdet beccum, ungues, et cau- 
„ dam: but the woman, that was raviſhed, 
might prevent all the penalties, if, before 
judgement, ſhe demanded the criminal for 
her huſband. The Roman law was in the 


* PufendorfF, viii. 3. 27. 1 Hiſt Ecel, I. v. c. 18. 
d Stauriford, 1 . 


ſame 
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ſame ſpirit; Rapta raptoris, aut mortem, 
aut... indotatas; nuptias  optet;” upon which 
there aroſe what was thought a doubtful 
caſe, + Und nocte quidam duas rapuit, altera 
mortem optat, altera nuptias.“ In the judge- 


ment of common ſenſe the deciſion is evi- 


In the conſtruction of this crime the 
Roman law made no diſtinction between 
ſeduction and force; Sve volentibus ive no- 
lentibus tale facinus fit perpetratum ©.” In 


Ihe ancient Laws of England treated every ſpecies 
of Incontinence with great ſeverity. — © Edmondus rex 
adulterium affici juffit inſtar homicidii.“ Leg. Edm. c. 4. 
„ Canutus rex hominem adulterum in exihum relegari 
juſſit, fœeminæ naſum et aures præcidi.“ Leg. Cnuti, 

% Vidua fi ſe non legitime com 
_ emendabat. puella vero xs. Domeſday, Tit. Ce 
is (fays Fleta, I. ii. c. 5.) the office of the Marſhal, in time 
of peace, to exact from every common woman found about 
the court four pence on her firſt apprehenſion, and to forbid 
ber the court. On the ſecond, he 1s to oblige her by 
dureſs to abjure the court. © Tertio, conſiderabitur quod 
amputetur illi treſſoria et quod tondeatur; quarto, am- 
putetur illi ſuperlabium.“ — Sir Edward Coke cites. a re- 
cord, in which Edward the Third commands the Mayor 
of London to remove all ſuch women from the neigh- 
bourhood of the Carmelite brethren in Fleet - ſtreet. 
And © under Hen. VIII. thoſe infamous women (he adds) 
were not allowed chriſtian burial when dead, nor the rites 
of the church whilſt they lived.“ A. D. 1650, it was en- 
powers (Who were certainly ill 


c. 6, & 50. 


acted by the then prevailing 
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Perc tire interoourſe of the 
Texes' is more promiſcubus, this ſeverity 
would be very extenſive in its conſequen- 
ces. The Engliſh law hath made force 
neceſſary to the crime; and it was made 
felony TIT benefit of clergy in 2 ko 
male. „ 

** as a deg gree of good ſenſe in the 
puniſhment iuflictee by the Athenian laws on 
the raviſhers of unmarried women; Raptor 
virgins mille Sh (about 3 321. 65.) mul- 


ator 3 3 er eee 9 vitiagity duciso.“ , Mt 
8. 13 ; | 


ATR for the arkenat and deliberate. 3 of 8 
giog) hat if any man ſhall from and after the four and 
& twentieth day of June follow! ing have the carnal know- 
<« ledge of the body. of any virgin, unmarried-woman, 
& or widow, every ſuch man ſo offending and confeſſing 

be. ſome, or_ being thereof convicted, as afqreſaid, 

ee ſhall Tor every ſuch offence be committed to the com- 

* mon jail, without bail or mainprize, there to n 
5. tinue for the: ſpace of three months : and every. ſuc 
er offence is hereby adjudged felony, and the perſon or 

** porſons fo offending ſhall: ſuffer death, as in caſe of 
{© Felony, without, benefit of clergy... Scobell's Acts and 
Ordinances, p. 122. 5 | 


By the ſame aQ, adultery, in the et inſtance, f is made 
felony without benent of clergy. 


The law of Howel Dda on this ſubject was written in a 
"milder ſpirit, © Si quis cr ancubucrit cum ancilld invito Je 
d domino, dabit domino ej us xII denart's pra Judlibet vice, 
„et cum 100 anf lis non concumbet,” L. I. c. 1. 


250 


appears 
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appears however; from a. paſſage in Terence, 
that the latter part of the law was. confingy * 
Athenian citizens. 15123 1 


v. 1 Stulte iu d- gha, me 2 
. Agere : Hic peccatum in virginem eft civem. NI. > ng 
D. Ebo ! Scis? et patere? M. Duidni patiar? D. Die nibi, 
Non clamas ? non inſanis? M. Non, malim quidem. 
| 3 Puer natus ęſi. M. Di bene vortant. D. Virgo nibil habet. 
M. Audivi. D. Et ducenda indotata eff, M. Scilicet. 
D. Quidi igitur facies? M. Domi erit. D. Prob Diuum 8950 


3 et — und in dome *% 


TIA >: 


A 8. The above-mentioned caution of Sir 
er Hale is peculiarly applicable to the 
proof of certain other crimes of a very deteſta- 

ble nature; the mere mention of which is 
diſgraceful to the human . | 


The facts to which J allude are at ce 
folonious; and without benefit of clergy, by 
5 Eliz. c. 17*; in the conſtruction of which 
ſtatute, agentes et conſentientes pari pend plec- 
tantur ; and this agrees with the law of Mo- 


Ter. Adelph, TV. vii. 8. & 28. 


Siquid ego erga Te imprudens peccavi, aut natam tuam, 
Ut mihi ignoſcas, eamque uxorem mihi des, ut le eges jubent. 


Plaut. * 2 „ 03 
© This act revived the 25 H. VIII. c. 6. 
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ſes, . Lui darmierit cum maſeuls coitu femineo, 
e utergque aperatus gf r et morte mori. 
1 46 atur {7 - lde 1841 . ; {| 


* hath rag ſuggeſted by: 3 lens 


Writers, that ſevere. penalties affixed to the 
conviction of crimes, the diſcovery and proof 


of which may be eaſily evaded, are more like- 


ly to add fuel to the guilty flame, than to * 


Kinetin it 8. 


The * is plauſible in apex; but n 


not appear to be well ſupported 1050 98 


| 0 lence. 


It is a maxim (ſays Buſbequius) among the 
Turks, ſeldom to make inquiries after ſecret 


- criminals, being unwilling to ſeek occaſion 
for ſcandal ; the ſeverity of their laws is di- 
rected againſt open breaches of the peace of 


ſociety. To this may be added, that, in the 
hiſtories of the Turks, we read accounts of 


| Turkiſh ſeraglios without a woman within 
the walls. 


f Levit. xx. 13. 


. E © Peteres pœnarum ſatis adverſum Gs in 72 ro- 
Fellione — credebant. Tacit. Annal. I. iii. c. 85. 


13 "Tho 
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The profligacy of the Athenians on this ll 
ſubject is well known; and the partial re- "ft 

ſtrictions eſtabliſhed by Solon certainly had 1 
no tendency to a forcible extirpation of it. "nyt 
Seruus ingenuum puerum, ne amato, neve aſ- FH 
"66 ſefator ; qui ſecus faxit, publice quinquaginta i bk 
„ plagarum ictus illi inflinguntor.”” It was an 1 
obvious inference to the people, that the al 
purſuit prohibited to ſlaves was proper only ml 
for citizens. Again, „ Siquis liberum atque in- . 
© genuum puerum produxerit, dica ei ſcribitor, 0h 
„ convictus morte multator b. The ſeduction il 
of any other rank was not in any dogtts "nt 
penal, | 7] 
Corn. Nepos ſays of Alcibindes & quod in- 8 

4 eunte adoleſcentid amatus eft a multis, more | 9 | 
% Grecorum :” and that «++ Laudi in Greeid 15 
% ducitur adoleſcentulis, quamplurimes wand | N | 
% amatares.” | 8 
The Edict of one of the later Emperors on [188 


this ſubject is delivered with great energy of 
_expreſhon : *+* Quid deſideratur uti ſexus berdit 
& locum? ubi amor quaritur nec invenitur ? 


* ub; ſeelus et id, uod non rs ſcire? ju- 


See Petit, Leg. Att. 
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40 bem us inſurgere leges, armari Jura gladir l- 


wo brd ut ex quaſitis © Penis Grip 255 
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23s ih ought to have as that ala 
200 lim law deſckibes this offence 3s commit- 
Vs „ with Man or Beaſt ;** under the latter 


part of the expreſſion many perſons have ſuf⸗ 
. death. 


W 


The vbavoidable and general deteſtation of 
mankind will always be a ſtrong Harrier 


© 


REES 


. Cod. ix. 1. 9. 31. See alſo Nov. cxli. t. 24. a his 
% qui Juxuriantur contra naturam.“ *Apud Gothos caſtra- 
40 bantur,“ Leg. 8. Weſtg. I. iii. 25. This crime is called 
the Myrror une peche morteile encontre le roye le 
d, que cry vengeance, et que pluis eſt horrible, gue pox- 
giſer mere, p. 252. There 1 is a very indelicate profuſion 
of learning on this ſubject in Mr. J. Forteſcue Aland's | 
report of the caſe of Wiſeman, who was tried and convicted 
de hoc crimine cum puells, A very learned perſon 18 there 
faid to have thought the peculiar circumſtance of the caſe 
A great aggravation of the crime ; * For it ſeems (ſaid his 
% Lordihip) a more dire affront to the Author of na- 
e ture, and a more inſolent expreſſion of contempt to his 
„ wiſdom condemnirg the prov iſion made by him, and 
4 defying both. it and him.“ Forteſcue's Rep. p. 93:4 
85 Nefando non naturalis impudicitiæ crimine qui dam- 
natur, in rogum ardentem impoſitus flammis ablumitor. 
- Jura Danica, 1. vi. c. 13. | 
Meſſrs. Bruneau le noir, et Jean Diot convaincts de 
ce crime ont Ete brules en place de OE: le „ 6 Juil- 
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nk n horrid, a crime; but it may be a 
queſtion, whether the public profecution 
thereof be founded in wiſdom. Some have 
thought it unſafe, and likely rather to ſollicit 
the attention, than to deter from the crime. 


Saßienter fec e dicitur Solon cum de eo nihil 


60 * ſanxerit, quod antea comm! iſum non erat, ne non | 


« tam prohibere, quam admonere videatur* :” Is — 
« præterea |. videmus ea ſepe commitii, que 
« [epe windicantur. Summa prudentid altiſfims 
 &: wrt et rerum nature peritifſimi malugrunt, 
« velut incredibile et ultra audaciam pofitum, 
66 ſcelus preterire, quam, dum vindicant, en- 
«4 dere poſſe fieri. Facinus aliquands pena mon- 
66 frravit : : periculoſum eſt. oftendere civitati, 


wid, quanto plures mali ſunt” i 
CHAP. XXII. 
07 Cri Wes T lative 20 P roperty.. 


£ 1. T TNDER this head, the offence of 
wilfully burning the houſe of 


another ts conſidered as of the blackeſt ma- 


 Cic. Orat. pro Sext. Roſe. Amerino, c. 25. 
1 Seneca de Clement. I. i. c. 23. 


lignity; 
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lignity ; being fatal to the fecurity of the in- 

nocent occupier, dangerous to the lives and 

poſſeſſions of perſons even unknown, unli- 

mited in its . pegas and Oy" _ 
cious 11 its motive, 0 


* 4 * + ©} f 1 


o L 1 is : 


By the ancient 1 f Birke, it was 4 
felony, and one of thoſe capital an 
which no ranſom was allowed; and Briton 
tells us, that perſons convicted thereof were 
burnt to death; probably under the idea of 
retaliation, or at leaſt to make the puniſhoaeet)s 
ſavour in ſome degree of the crime", Such 
whimſical connections have frequently influ- ©: 
enced the minds of Lawgivers. It might, 
for inſtance, be difficult to conceive, why the 
22 H. VIII. c. 9, * ſhould direct the crime 
of wilful poiſoning to be puniſhed by boiling 
to death, were we not informed by the pre- 
amble, that John Rooſe, a cook, had been 
lately convicted of ö eien into a 


= Leg. Cnuti, J. 61. ö * ; 
o b [flint que ils ſoient punies per meſme le choſe, dont | 
ils pecherent.” Brit. fol. 16. 


The fame ſtatute forced the name of high- treaſon upon 
the crime of poiſoning. And in 33 H. VIII. Margaret 
Davy, a young woman, was attainted thereof for poiſoning 
her miſtreſs. And ſome others were alſo boiled to- death 
5 . on the 17th day of Ma: ch in the ſame year, 

3 


large 
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large pot of broth, prepared for the biſhop of 
Rocheſter's family, and for the poor of the 
pariſn; and the ſaid John Rooſe was, by a 
"tide clauſe of the ſame- ſtatute, or- 
dered to be boiled, perhaps in his-own ket- 


tler. But I return to the deſcription of Arſon, 
which-is given by the Myrror, in the follow- 


ing extenſive terms : Ardours ſont, que ar- 
« dent citie, ville, maiſon home, maiſon beſte, 


< ou» autres chatelx, de leur felony, en temps 
&« ge Peace, Pur haine ou vengeance.” In ſub- 


ſequent ages it underwent various alterations, 
both in its definition and puniſhment ; and 
at length by the 9 Geo. I. c. 22, made 


perpetual by 31 Geo. II. c. 42, it was, 


with many other offences, made felony with- 
out benefit of clergy, to . ſet fire to any houſe, 
«« barn, or out-houſe, or to any hovel, cock, 


« mow, or ſtack of corn, wy hay, or 
6 ” W 1227 


I have Gre a literal tranſcript of this clauſe, 


as a ſtrong inſtance of the vague, unfeeling, 


undiſtinguiſhing careleſſneſs with which pe- 
nal laws are compoſed, even in the moſt po- 


7 Ofifervations on the Ancient ATT p. 406. 
+ Myrror, c. 1. $8. 
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liſhed times. The penalty ſhould in all caſes, * 

poſſible, bear fome proportion to the ma- 

Aa a and miſchief of the „ e but everx 
idea of proportion is obliterated, when the 
ſame degree of guilt and puniſhment is af- 
ſigned to the incendiary of a populous town, 

| and to the N of a ſmall Op of dried 0 

1 graſs. | þ 


The ſame ſeverity is ſhewn, by the E 15 
mentioned act, to all perſons who ſhall cut 
| down, or otherwiſe deſtroy, any trees planted, -- 
in any avenue, or growing in a garden, or- | 
Chard, or plantation, for ornament, ſhelter, 


or profit; though, by a former act, it con- 
| tinues only a clergyable felony, to ſet on fire 
4 any wood, underwood, or coppice. And by 
1 the roth Geo. II. c. 23, perſons malicioufly a 
{| ſetting on fire any mine, pit, or delf of coal, [ 
4 are made guilty of felony without benefit ef I 
: clergy. = 
1 $2. « He that by night breaketh and en- F 
« tereth into a manſion houſe with intent to 
6 commit a * , is deemed by the laws : 
of” ? 
Co. 63. And therefore an indiftment for breaking ta 


into the houſe of A. B. with intent ad verberandum ipſum 
A. B. 1 is no burglary, becauſe it is no felonious intent. 
ut 


0E ENA L LAW. 2 
of England to commit burglary, and is, in 
the degree of eg * ws object of = = 
ur. ad i; cdl : 4 IE 

Racluve Fa of the * wen a 65 
our law to the alarmed — apes his 
aſſulant *, the ſword of juſtice is alſo drawn = 
againſt ſuch aſſailant, and puniſheth him with 
death, in caſe he ſhould, by ſuperior ſtrength, 
or otherwiſe, eſcape alive from the execution 
of his purpoſe; and not only the Principal is: 
made guilty of felony, without benefit ef 
clergy, but alſo the ert wann che : 
Ret wh We EOS 

: 3 -3 

The caterctenſaels; of this: crime e * 
chiefly in the terrors brought upon thoſe * 
are found aſleep and defenceleſs; and are de- 


prived of that ſecurity in which n haves a: 
natural confidence. | en ip 


EEO 


For this reaſon the a muſt charge 
the * to have been a mann n at 


a4 


Perce opening of a door by a ſervant in the n ht time 

to come into his maſter's chamber, with intent to 5 him, 

was by all the judges agreed to be burglary. Kel. p. 67. 
It was in like manner, one of the Laws of the twelve 


able c Sf noftu furtum lit, jure cxſus __ | 
2 , 2 Ws It S; fn T” - „ f RET 8 : the : 


22 — n 7 
F 


er wears — — 
— ———— 


. EAT 
Shi 8 


— — 17 3 Ld = 
— — — — — — ͤ — 3 1 ell 
e 3 — 1 "IE ; — — TT 
n * 8 r PE — tn — — ._ — 5 
we —— & . — r 2) IE \ . 
- — 7 — 2 — >»; Ja pe * a _— 
4 _ 8s 3s” by - 6. 2 k . K on — — 5 [ow 83 3 
3 ——— — 2 2 2 — « os» — SES 
mr =D XLS - —— c — 
. — R T 


— 7 
— Ee een 
— oo 

— — 


— 
en 
© IIS — 
Er IMIR! 


wed Lorne We 


Dy * a # 
. — — 2 3 
FP — 
rr 8 
. en Ag = ery : 


* N 
c 
_- — 2 —— 


747 
Fo 
43 


' bs -OR1INGVUPL Eg) 

the time of the burgläry; yer it may be 
doubted, whether our law hath not in ſome de- 
gree departed from this idea, in holding that, 
„here the owner quitteth' his houſe animo 
t xevertendi, it may ſtill be eonſidered as his 
©. manfion-houſe, though no perſon bò leſt 
% in it, nor found there at the time of the 
% fact comm itted c FE Nb t K ul bawel 


There muſt be both an actual break ing and 
an entry to complete the crime. And here 
'alfo it ſhould be obſerved; that Sir M. Hale 
ſeems to ſpeak with an inadvertence, and la- 
titude, very unuſual to his temper in caſes u- 
pital, when he ſays, that if a hole be made 
in the hovſe one night, with intent to eoni- 
mit a felony, and the ſame breakers enter the 
next night through the fame, they are hur- 


_ © glars: „for the breaking, and entering, were 


„ both nofanter, though not the ſame night; 
« and 1 ſhall be ſuppoſed, that they brake and 
entered on the night when they entered, 


Com ment. B. iv. p. 225. and Foſter, 77. who ſpecifies 

the long vacations of lawyers, and the ſummers of citi- 
ꝛzens, as i ances of ſuch quitting anime reuertendi. The 

breaking 11 ſuch caſe (faith Sir Matthew Hale): is bur- 


glary, and the indictment all gabel it domus manfiona- 

; lis.“ Hale, P. C. vol. I. P- 55 . i — C | Gnu 0 TOE ; 

s | ; Lf 2 Nafg nia Exit 
* A „ wo £3} bas bens 


r ae 5 a er 
anden, NE deal, 


4 of ſeverity in this opinion; for it 


of Sir M. Hale, or of thoſe who have fol- 


entty, it is the duty of the occupier rather to 


own folly and negligence; and, if a man en- 
ters ee it 3 enn, 
Openiag the é unlatching the 
"tac picking the lock, gaining admiſſion 


1 3 . 0 


Maw doubtful whether this Was bu lary, and ſo were 
tome others; hut upon F e 1 15 e that in 
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„Lam perhaps caiftaken'; in a thinking there ig 


certainly hath not been the inglinatian either 


lowed him e, to ſuppoſe any thing that gughy 
not to be ſuppoted, againſt a perſon under 3 
capital accuſation. Vet it ſhould ſeem, that 
inthe interval between the breaking and the 


A AC. 
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repair the damage, than to leave it a tempta- 
tion to further attacks: and conſiſtently with 
this it hath been holden, that if a perſon | 
leaves his doors or his windows apen, it is his 


— 
— 
— 


— LE 252 — 
— ——— nt door 


. ——— 
rr 
I pune, | 
_ * RES 
As 


\ * 


by * — doing down che chimney”, 
which | 


* See B. i% p. 226. 
In ths trig of a priſpnęr at Cambridge, Sir M. Hale 


the bricks of t ** 'mney were 
fell down into = room, — (lays he) put it 
our 


his creeping down, tome 
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8 which! is as much cloſed as the nature of things 
will permit, are all ſeverally Acts, which, in 
conſtruction of law, amount to an actual 
ne | 7 | 
Nie ro Keines ed 
The Pn may this: deva to adhe break 
wi ; for, by Stat. 12 Ann. c. 7. if a perſon en- 
ters into, or is within the dwelling-houſe of 
another without breaking in, either by day 
or by night, with intent to commit felony, 
and ſhall in the niglit break out of the fame, 
m 18 s declared to be a Be 
Ning 311 21] -- 
1 k 18 3 . to put a hand or a Hook 
1 at the window, to draw out goods, is a 
burglarious entry x. And this is another in? 


12 Es. 9 8 S,. * 
5 : _ 74 


251 00 Of 
out of queſlion, and direAlon was gfvea to find it 2 
Vol. i. p. 552. 2 
It would not be eaſy for any man, whoſe und 
hath not the advantage of a profeſſional education, ps 
ceive how the nature of the crime ſhould be ——5 5 
trivial an accident. Such deviations of ſound ſenſe in 
phiſtry are too often the conſequences of legal — 

. * See the cate of Gibbons, as reported by one of the 
judges who tried him. * It appeared in evidence, that the 
pPriſoner in the night=!] ime cut a hole in the window:ſhut- 
ters of the proſecutor's ſhop, which was no part of his 


dwelling-houſe, and putting his hand through the hole, 


took out watches, and other things, which hung in the 
hep v witlun his reach ; but no _— was mug og 


2.45 — — 
2 2 s 


. e. 


den to 
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ſtance in n which t. the. coptirudtion. 1 to 


have exceeded the true idea of the LE BY 


I have ec the more anxiety on "this 
ſubje& of burglary; becauſe the ſelfiſh ſenfibi- 


lities of mankind may be too apt to excite an 


incautious indignation againſt the perſons ac- 
cuſed thereof; and becauſe the liſts of capital 
executions ſhew it in fact to be GN = fa- 
tal to e : 

If the exiſtence of thoſe * are e 
of this offence be really dangerous to the ſafe- 


ty of ſociety, it is certainly both juſtifiable 
and proper to puniſh them with death; but 
this-criterion of ſeverity ought moſt ftrialy 


to * bs room 

* en nn that the pubiſh 
ment of breaking on the wheel, as practiſed 
in France, was firſt introduced and applied 
againſt this offence by Francis the Firſt, A. D. 
15 34, in the following words: Tous ceux 
66 1 auront ete duement atteints ef convaincus 


8085 by 5 pin his hand through the wales This was hol 


burglary, and the "priſoner was convicted.“ 
Foſter, p. 108. . 
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<I> Mes ets dir i rivet of milfs 
+? la mmer pn Ven fat : r' 

d ſcavoir les bras lrur feront briſes, et font 
en deux endroits, tant haut gue bas, avec 

6 25 reins, jumbes et culſſes, et "mis ſur une Your 


« 0 4 poly et deve, le , conire le the 1, 


4 75 


4. Fire wb; y pero et 3 a ce a 7 
« en ſoit ordonnt par Futice : afin de donner 
« crainte, terreur, et example, a tous autres i 
4 „ chai, 1 tomber e en tels f inconveniens. * 

„og * 
| © Tha puniſhinene i applied by the ume 
ea to highway robberies; and the ſame 
form of words is conſtantly uſed at this day. 


Though burglary may be committed with- 
- out any abduction of the Property of others, 
either intended or completed; yet in general, 
ſo audacious a breach of the peace of ſociety 

is commenced cauſe lucri, and conſequently 
attended by theft ; in which caſe it is a mere 
aggravated {pecies af Pe. 
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85 3, Larceny, When conſidered ab a tzeneri- 
cal term, is the felonious taking and carrying 
away 7 the pralonal goods of MOTEL: N 


\ 


n * 


8 8 intent cannot be 8 
from the wrongful poſſeſſion; it muſt reſult 
from the evidence given, that the taking was. 
Saane animo furandi . would never 


0 (ay s Sir M. Hale) convict any perſon for 


« ſtealing the goods cujuſdam iguoti, merely 
« becauſe he would not give an account how 
« he came by. them, unleſs there were due 
« proof made that a felony was. committed 


«« of theſe goods.” _ Tutius ſemper gſt errare ex 


1727 worthy Judge, though unfortunate in 


caſes of witchcraft, was in every inſtance pe- 


culiarly anxious, that perſons really innocent 


might not be entangled under thoſe preſump- 
tions, which many times carry great proba- 


bility of guilt, 


LAM « Contreftatis rei gabs fraudwlents, cum animo furandi, 
mvitg- eius domino cujus res illa fuerit.” Bratton. I. iii. 150. 
Fleta, I. i. 36. Hale Hiſt, P. C. ii. 290. , 

For it is no felony by our law, it A find the purſe of 
B in the highway, andtake it and carry it away, and this 


with all the circumſtances that may prove it to be done, 


animo furandi, as denying it, or ſecreting it, &c. But by 
_ Swediſh IT it is felony. RE 


—— 
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x Miſericordie, quam ex parte Jeſtitic. | 


———_—_ 


2 
> = St — 
5 : . : Ea; ne SO er 
* 2 es > or . he Loew tne 7 pn 2 2 ” 8 — . 
o 2 as tne = Ry 3 = — > _— war — — _= SS ES . 
wy wy 7 = . — — * 2 — 8 222 Nr — — . ” — 
— Lon 3 *: ow 22 . —Ål ICI IR <a 98 rr 2 
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. he ie Eons: interit obld be clearly 
proved, ſtill it will not amount to a Ri8fions 
„taking; unleſs i it ſhould appear, that the poſ- 
b RY elfen was Sained witbout the conſent ot of the 


net. T ; 


F 75 1 1 N 28 YO 


1 . may at firſt view appear, chat this diſ- 
onal then hath many exceptions in the Jaw of 
5 e a ; as in the caſes of ſervants ertibez- 
kling their maſters goods to the value of forty 
1 b; of perſons having the cuſtody of 
the king” 8 ammunition or habilimerits of 


| 5 war, and embezzling the ſame e; of à gueſt 


.. robbing his inn or tavern of a piece of plate 
..; ſet- before him; of a lodger running away 
with furniture from his lodgings ©; who are 
all ſeverally puniſhable, as felons guilty of 
larceny. But it ſhould be obſerved, that, in 
all ſuch HRT the taking 1 18 actual the 


3 


b By: 21 H. VIII. 0. 7. See alſo 47K. VI. c. od hich 
act is {till in exiſtence, and inflicts an attaint of felony on 
che ſervant's default of appearance to anſwer to the maſ- 
Wers xecutors in a civil ſuit, : 
31 Eliz. c. 4. & 22 C. II. c. 5. [= Izk takes away the 
3 of clergy; from this offence, ſo far as 1t relates to 
var ſtores. See alſo 1 Geo. I. c. 25. 
le, H. P. C. vol. ii. p. 506. "Hawk. P. C. 
55 i. p. go. 

Stat. 3 PO & M. c. 9. 
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1 ee having only the liberty of aſe, and 


_ a the poticthon, by delivery. c 


- # @©%. © 
8 4 FW LI £24 3 


E 


* 4 ferent 3 the offence of A who 
"a away with a horſe, which is lent to him 
by B; or of the Carrier, who ſecretes, and 

converts to his own uſe, the pack, or parcel, 
Which is delivered to him, The property here 
— i ; ſevered from the poſſeſſion :; and ſuch perſons 
„gare guilty only of the Ren of a civil 
5 truſt, and are puniſhable accordingly. Vet 
% eit hath been ſaid by Sir E. Coke, and adopt- 
„ ed by other writers, that, if the carrier 
34 openeth the bale of goods, and taketh only 
à part thereof, it is ſo manifeſt an evidence 
of the animus furandi, that it amou nts to lar 


Weng. 


VBN 


I venture to uſe this een, though the very'learn- 
ed Obſerver on the Ancient Statutes hath expreſſed a 
- ol whether any reaſonable line of diſtinftion can be 
drawn between the caſes here placed 1 in oppoſition. Obſ. 


ba” 371. 


8 The poſſeſſory property of the carrier, in the goods 


delivered to him, is ſuch, that he may maintain either an 
action of treſpaſs or indictment, as for his own goods, ac- 


cording to the circumſtances of the caſe, againf any one 


that taketh them from him. See Kel. 39. 
Þ 3 Inſt. 107. Comment. B. iv, 23000 
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allt muſt be confeſſed, that, by the civil law, 

fach breaches of truſt, amqunted in general 
to larceny. ©. S creditor big nare, five. 1 Is, apud 
Auen of, .depoſita, ein. e uAug z Me. Ah 2 
um uiendam accepit, in alium ſum eam 
6 transferat, quam cujus gratid ei data sf ; 
6 orion er videtur. 


918 


There Wa . an \ abduction. or iN | 
way; but a bare removal of things taken, 
though immediately interrupted by detection 


ern er 
3 F d 4 ni. bas 


111 Ty 
4 ed lend me into an endleſs rien 
ol diſeuſſiom, were I to enter upon the detail 
of the ſeveral ſpecies of property, which 
come under the idea of the perſonal goods of 
No IRS could be committed at the 
common law on chattels real, or things ad- 
hering to the freehold. This narrowneſs was 
founded rather on the prejudices of legal 
language, than on the concluſions of reaſon; 
and hath been remedied by various ſtatutes. 
The RARE, of e . to a real 
py 57 2: 205. ;eltate 
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eſtate, Rtill continues only a treſpaſs ; but in 
general, the law ou this point hath _ into 
che oppoſite extreme of ſeverity ; atid many” 
things are become objects of larceny, which 
ought never to have been DOOR: in chat 
Fe, 2 


N 


— * 2 

4 2 -S 
1 — <> wp * = 22 
——— — — 


It may be a ſufficient proof -of this af affer- 
tion, that the ſtealing by night of any ties, 
or of any roots, ſhrubs, or plants, to the valub 
of five fhillings, is by 6 Geo. 1H. o. 36. made 
fetony i in the principals, aiders, and abettors, 
and in the purchaſers thereof, knowing dhe 
ſame to be ſtolen. There is another milder 
ak, c. 48, relative to the ſtealing of timber 
trees, ſhrubs, &c. by day or by night. It 
is undoubtedly true, that mild puniſpnentt are 


the beſt ſafeguards againf fach neee . 5 


Bonds, bills, notes, Xe. are, by Rat. 2. 


Geo. II. c. 25. and very properly, con- 
ſidered, with reſpect to larceny, of the ſame 
value as the money, which they ent. | 


2 
777 mtr oe v5 = yen oe nee 


* — 33 
— — . . - fot 
2 — 2 


1 Yee the caſe of the king againſt Walter. Trin. * 
G. b dy ot 1133. It was found by the 
verdict, that the defendant had ftolen a commiſion. t@ 
fettle boundaries, and alſo another parchment relative 
thereto, each value one penny. The queſtion was fully 
argued ; and ft was determined, not to be a felony. 


1 have 


* — — * 
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vp, x 77 eb 2083 M13 a1 v3 300 ig 2 5405 | 
e heretofore occaſionally. cited many 
be cur. very harſh proviſions relative to game - 
Larceny may alſo be committed of all Valles 
ahle and domeſtic animals, as horſes k, oxen, 
ſheep!, hens, gerſe, &c. and of all animals 
ferg nature, proper for food, and eee ü 


as to. be reclaimed. 33 17 


It is enacted by ſtatute 37 Ed. UI. Ci 590 
* That if any perſon findeth any hawk, that 
is loſt of his Lords, he ſhall forthwith bring 
it to the Sheriff of the county, who ſhall 
make proclamation ; and that if any ſteal 
any hawk; and the ſame carry away; it ſhall 
be done of him as of a thief, that ſtealetli 
a horſè or other thing.“ The concealing and 
carrying away is adjudged a ſtealing by this 
570 In reſpect, faith Sir E. Coke a, / the 
«noble and generous nature and courage r 
<« faulcons, ſerving ob vitæ ſolatium of princes, 
« and of nobler and generous perſons, 
« 10 male them fitter for great emplayments.* FT: 5 


In judgement of law, a man may, under 
certain circumſtances, be ſaid to have taken 
the goods of another; though he himſelf hath 

* Stat. 1 Edw. VI. c. 12. 2 and 3 Edw. VI. c. 33. 
31 Elis. c. 1 | 

I Stat. 14 Geo. Il. C. 6. 15 Sco. I. C. 34. 

3 Inſt. p. 109. . 


the 
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the general e in the goods taken. 


A delivereth goods to B to keep for him, and 
then ſtealeth them, with intent to charge B. 
with the value of them. Or, A having 50 
Hvered money to his ſervant to carry to ſome 
diſtant place, diſguiſeth himſelf, and robbeti 
the ſervant on the road, with intent to charge 0 
the Hundred. Both theſe caſes are larceny - 
in A: For the money and goods are taken 
+. from. thoſe, who have a ſpecial temporary 
property in them, with a weken mg a; 
A dnlent. _ % itte ads 00 3 


. 
iq [ary 
i 897 | 3 2 


84. 5 8 now 7 given the Wins deſcrip: 6 
tion of larceny, and am next to conſider Its: 4 
different ſpecies or degrees of enormit 


Of burglarious larceny I have already 
ſpoken; the next in degree is Robbery, or 
the open and violent taking of money or 

6s goods from the perſon of OO * 
4 force, or intimidation.” | | MITRE 


If the thief, finding the thing adit bf 
little value, ſhould return it; or if, after 
taking it, he ſhould drop it through fear or 
by accident; {till it is a robbery: for K 


« - "9 p. 124. Hale, vol. i. P. 513. 2 
dul rage 
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 ontrage offered to the rights of ſociety d * 
way in ts N OO RP es con 
94 


Hie 


9071 48 JON 150 ; f ng 
A tubing of: 'the 0 of one in hi 
eee eat aching parcel 
out ef a waggon, ' amounts: to taking frem 
the perſon, if done by putting him in fear; 
und the law, in odium fpohatoris, will pre- 
ſume fear, where there appeareth to be a 
fufficient ground © for ie; requiring only, 
that the fact be attended with thoſe cireum- 
ſtances of violence or terror, which in com- 
mon experienee are likely to induce a man 
to part with his property, for the ſafety of 
K | ot | . 5 
The benefit of clergy is taken from this 
fpecies of larceny, whereſoever committed, 
by ſtat. 3 & 4 W. & M. c. 9; and the value 
of the thing taken is immaterial. An at- 
tempt to commit this offence is, by ſtat.7 
Geo. II. c. 21, made a felony, tranſportable 
for Fren years. 


This crime certainly is a very audacious | 
violation of the ſocial compact, and 9 to 


Foſter, p. 129. 
7 be 
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be ſeverely puniſhed by the laws of ſociety; 
yet it may be. doubted, whether. it be of that 
heinous kind, which requires the u/timum-fup- 
plicium; particularly when not aggrdvated by | 
perfonal injuries to the party robbed; We 
have many inftances of a peculiar generaſity 
in the nature of Engliſh robbers; but it 
deſerves conſideration, — it be not dan 
gorous to -foctety, to leave fo- little diftinc- 
tion between the puniſhment of ſimple rob- 
_ and e nn b _—_ p. 
ie 4 
85 . It cannot be too irongly Device, 

that capital puniſhments, when unneceflkry, 
are inhuman, and immoral; an obſerva- 
tion very applicable to the puniſhment, in- 
flicted by our laws on the crimes, n 1 
am next to mention. 


555 e larceny from the perſon, of any 
money or goods above the value of twelve 
ö N is deprived of the of _ by 


pA la Chine les voleurs nk ont coupss en m 
ceaux, les autres non: cette difference fait que Pon y vole, 
mais que Pon n'y aſſaſſine pas. 

En Moſcovie, ou la peine des voleurs et celle des 
aſſaſſins ſont les memes, on aſſaſſine tonjours; les morts, 
v dit on, ne racontent rien,” LEſpr. des Loix, xvi. c. 6. 


the 


2 . Paty LR \ 
the 8th Eliz. c. 0 1 4 that the demie dis 
« or ' brotherhood: of cutpurſes and pi 

* pockets (as they are deferibed in e pre- i 
amble) may not continue to live idle by, 
.« the ſecret ſpoil of good and true ſubje&s,* 
A. public and  well-regulated work-houſe 
would have been a more proper remedy for- 
this offence. The puniſhment of robbery, 
« not accompanied by violence, ſhould (ſays _ 
Bectaria) © be pecuniary ; he, who endea- 
« yours to enrich himſelf by the property. | 
« of others, ſhould be deprived of part of _ 
«' his own. But this crime, alas! is com- 
« monly the effect of miſery and deſpair 5 4 
the crime of that unhappy part of man- 

. « kind, to whom the right of excluſive 
property hath left but a bare exiſtence. It 
would be abſurd then to extort pecuniary 
ſatisfaction from thoſe, who are already . 
ſtruggling in the extremit᷑y of want; but there 
would be no abſurdity in the infliction of 
temporary impriſonments, with compulſion 
to labour; a mode of puniſhment, which, 
by inducing a habit of induſtry, and oo 


- 4 The. reaſon aſſigned by I. C. J. Kelyng for che 
framing of this ſtatute is not ſatisfactory. See Kel. p. 70. 
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£xY 4438 211 
tet dete of "that "TY would, 9 a 


beneficial. to the criminal and the public., 


by 


VERO * 


$6. 8 from the hot Ez np fo 85 
privily committed without violence, or openly 
in the day time, and therefore in neither caſe 
amounting to burglary; is nevertheleſs by the "Is 
laws of England made capitally penal in als 
moſt e every inſtance; and this by a multiplicity 
of ſtatutes, ſo complicated in their limitations, 
and fo ititricate in their diſtinctions, that it 
would be painful on many accounts to attempt 
the detail of them. It is a melancholy truth, 
but it may without exaggeration be aſſerted, 
that, excluſive of thoſe who are obliged by 
their profeffion to be converſant in the niceties 
of the law; there are not ten ſubjocts in Eng- 
land; who have any clear perception of the 
ſeveral fanguinary reſtrictions, to which on 
this. point they are made liable. 


A modern writer, MW Book is peculiarly. 
calculated for the general benefit of mankind, 
hath, by a diligent collation of the ſtatutes to 
which I allude, reduced this chaos to ſome 
degree of order. I ſhall tranſcribe from his 
accoynt, that the benefit of clergy 15 now 
denied upon the following ſuppoſed aggrava- 

= -- tions 


o PRINCIPLES 


tions of LAtcen yr; „ viz. in all Larcehies 
0. above tlie value of twelve-pence'frotti'a 
church, or from a dwelfing-Houſe, or booth, 
« any perſon being therein ; in all larcæfiies, 
% to the value of five mhillitigs, comimitted 
« by breaking the dwelling-houfe, thbugh 
no perſon be therein; in alt larcenies to tlie 
46 value of forty ſhillings from a dwelling 
«© houſe, or its out-houſes, without breaking 
& in, and whether any perſon be therein br 
c no; and in all larcenies to the value of five 
Kh ſhillings from any ſhop, warehouſe! 'coach- 
ee houſe, or ſtable, whether the farhe be 
+ broken open or not, and whether any er- 
« ſon be therein or no. In all theſe * 
„ whether happening by day or by night, the 
e benefit of clergy is taken _ from the 
66 offenders“. W 155 8 my 

25 Theſe ſeverities peach 3 1 great vio 
ſibility, been TNT : to the ene 1 55 


r 


: Commentaries, B. iv. 440 . „ 

Stat. 23 Hen. VIII. c. 1. 25 Hen. VIH. x 3. 
ö VE; e., 12. "I and 6. Edw. VI. c. 9. 39 Eliz. 
.c 12h N. M. c. 9. ego 11 Wh. 23 
12 nn. c. 7. 8 10 Ol 


17 Obſervations on the Ancient Statutes, p. 3755! (|; 
| fafficient 
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ſufficient reaſon to believe, that ſanguinaty 
Jaws are the probable conſequence of national 
proſperity. Senſibility ſlceps in the lap of 
luxury; aud the legiſlator is contented to ſe- 
cure his own ſelfiſh;enjoyments, by ſubjecting 
his fellow citizens to the miſeries of a dun- 
geon, and the horrors of an ignominious 
death. Still, however, he feels a tacit diſap- 
Probation of the laws, which he hath enacted; 
and, even, when injured, heſitates to bring 
the offender to juſtice. He knows, that the 
puniſhment, is diſproportionate to the offence; 
or, at leaſt, if humanity be obliterated by in- 
tereſt, he foreſees, that the puniſhment can- 
not be inflicted without raiſing the indignation 
of ſociety againſt the accuſer.  'The delin- 
quent therefore is diſcharged without proſe- 
cution; he repeats the crime, under the ex- 
pectation of repeated mercy ; he becomes 
gradually familiar with diſhoneſty; and at 
length falls a victim to that prepoſterous ſe- 
verity of the law, which hath fo long been 
the ſubject of his mockery. It is a property 
inſeparable from harſh laws, that they are 
neither regular, nor expeditious in their exe- 
cution; conſequently, that they flatter the 
hope of impunity, and, equally injurious to 
the ſociety and to the criminal, tend to the 
U 2 fatal 


PRINCEALES 


900 multiplication, both of crimes and of, ; * 1 
e ene en don bu 


201 gil: 


Kris 53 01 big 1180 119111 


" Nxduſfr ve of the seal larcenies which ! 
have already deſcribed, and their reſpective 
penalties ; it is, and hath been from the gear 
1.109, the law of England, that in general 
all perſons guilty of larceny above the yalue of 
twelye-pence ſhall be hanged. «* Animaduerie 
aulem in quantam. aſperitatem, ex rerum tempo- 
rumque viciſitudine, lex antiqua abri pitun. 
uod enim olim x11 vœnit denariis, hodie ſen pe 
Xx ſolid. imo XL, vel pluris eft ; nec vita humi- 
nis interea charior, ſed abjectior. This well- 
grounded complaint was publiſhed by Sir 
Henry Spelman, above a century ago; during 
that long interval the grievance hath been 


2 mn, and ſtill remains unre- 
dreſſed. t N Tagts Vi 


#3 


FU 
But the error lies deeper. FIN eds in 
is nature is of Huctuating value, is i in no caſe 
proper to be made the flandard-meaſure of cri- 
 minality, When the puniſhment of the of- 
fender depends on the value of the thing 
ſtolen, the adjudication of the law is vague 
and uncertain. Mercy alſo is admitted under 
the fhield of interpretation; the impulſes of 


I benevolence- 
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böbebalenct ate oppoſed to the obligations of 
religion; and jurors are taught to trifle with 
their oaths, and to call ſuch a—_— * a ** | 


of pious perjury.” 

In fact, upon trials af Adrcatits G limited, 
* is commonly found to be the chief anxiety 
both of Judges and of | Jurors, ' to reduce the 
crime below its real predicament, by reduc- 
ing the conviction below the value affixed by 
law. Such an anxiety is the natural conſe- 
quence of laws, which, by an abſurd diſtine- 
tion, make a trivial difference between two 
ſurns the criterion of a capital crime; and 
enact, that a penny more or lets ſhall * "_— 
- to the life of a man. 


In ancient tines; larceny was puniſhed in 
ſome caſes with the loſs of a thumb"; in 
others with the pillory, and the loſs of an 
ear: in others with demembration, by cutting 
off the hand or foot , but this only after re- 
| A: acts. At length, by our Saxon laws, 


1 ER oe 434. 21 III. . +, 5 
» Laws of K. Ina, Lambard, I. xviii. $7 paganus ſedius 
PR inſimulatus fit, ei manus et pes præciditor. This mode 


of puniſhment was alſo much uſed in the * of Hen. II. 
Bened, Abb. P. 132. Hoveden, p- 549. 


U 3 it 
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1 Tt; 3 54 - 
. 10 D113, 10 {ls 1 7 


it was nominally, M hen of t the . of 1 twelve 
pence, puniſhed with death; but the penalty 
was redeemable. by pecuniary, compoſit! ition, 
which Was called capitis aftimatio, . By the 
laws of Ethelbert this compoſition Was a 
threefold reſtoration, beſides : a fine to the king; 
and, if the thing were ſtolen from the' king, 
the reſtoratian was nine-fold ; but by the 9th 
of Hen I. it was enacted , « ut fi quis in furts 
vel latrocinio 8 fullſet, ſuſpendere- 
ur; Sublatd I, eregildorum, id ef erect 
15 apf, lege.” 5 8 
NE 
18 8. Forger y, . is deßned to be the 
4 & adulent making, or alteration, of a writing, 
with intent to prejudice the right of another, 
is alſo a crime againit property. 
It appears to have been a ſpecies of the ci- 
men falf among the Romans; ; but it is rarely 
mentioned by them, or in the laws of other 
EF ancient nations ; and the reaſon | is obvious, 


kn The Sled" of modern riches, the inven- 
tion of paper, the many complex ſecurities, 
and repreſentations of property, the inſtitu- 


| I Leg. Anglo-ſax. P. 304. | SE, 
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ton, n of. national funds, and wh of written 
: eyzde dence; have, all conttibured' to tender for- 
gery . 4 conſideration of great extent; nd im- 
Poftaucc. | The offender, ' by 5 Eliz. r 
pun nifhed with forfeiture to the party aggrieved 
of double coſts and damages; with ſtanding i in 
the pillory, and having both his ears cut off, 
and his noſtrils flit, and ſeared; with forfeiture 
to the crown of the profits of his lands, and 
with perpetual impriſonment. I have cited this 
Halule, which extends only to certain forgeries 
therein deſcribed, merely as Proper 10 be re- 
Pealed. At preſent, the! imitation of ſtamps, 
in order to defraud the Stamp- Office; the 
antedating « of a deed of conveyance in order to 
over- reach a former deed ; an alteration in the 
name and deſcription of the premiſes convey - 
ed, or in the ſum of money ſecured by bond 
or other deed, or inthe limitations of aneſtate 
: intended to paſs ; - all theſe acts, and others 
of the like nature, tending to eſtabliſh a falſe 
and fradulent title to property, whether in 
the name of a real or fictitious perſon, are 
forgeries?; and there is hardly a caſe of this 

oy 


It is alſo a felony; without benefit of clergy, to make 
a falſe entry in a marriage regiſter; to alter it when made; 
to forge or counterfeit ſuch entry, or a marriage licence, 
or to aid and abet ſuch forgery 3 ; to utter the ſame as true, 


4 Enowing 


27 U 8 ts 
* ** 


0 
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ig poſſible! to be *coriceived and deſcribed, 
4 4 which hath not, in the courſe of the preſent 

._ ctntury, been” 05 a capital crime. The 
ſtatutes fot that purpoſe are innumerable; for, 
A excluſive of many general proviſions, it is be⸗ 
come uſual, upon the ifluing of new bills of 
credit, lottery- orders, army-debentures, &c. 


to add a ſpecial clauſe of forgery relative to 


the ſubject then in queſtion. Here, there- 
fore, if any where, may be applied the obſer- 
j vation, Pluit ft fi 15 populum r ROY" ac- 

| cumillatio . a > YM 


1 Þ ha - f 4 7 2 


. 


89. There is lo a gelt variety of ituries 


IT, private property, which are in no de- 


gree fraudulent, but merely malicious; un- 


deer this head the crime of Arſon, which is 
capitally puniſhed, is of the blackeſt dye, be- 
cauſe deſtructive both of life and property. 
It hath, however, been thought expedient by 
the Engliſf legiſlature, to extend the ſame 
degree of ſeverity to many miſchiefs of very 
inferior criminality. Such are the offences, 


Kumeung it to he cm ; or to deftroy, or procure 


the deſtruction of, any r regiſter-· book of marriages, or any 
part of ſuch regiſter-book, with intent to avoid any: mar- 


riage, 26 Geo. II. c. 33. § 16. 


z De Augm. Scie nt. 


ot 
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rho perſons deſtroying. turnpike gates upon 
toads, or poſts, rails, or other fence, or 
| fences, belonging to ſuch turnpike gates, Or 
the ſluices, flood- gates, or ather works of 
_ navigable rivers; of perſons cutting any hop- 
binds growing in a plantation of hops; 
3 down the head or mound of any 
fiſh-pond, whereby the fiſh are loſt and de- 
ſtroyed a; Killing, maiming, or wounding any 
cattle; ſuch alſo is the offence of wilfully and 
 malicjouſly tearing, ſpoiling, cutting, burn- 
ing, or defacing the garments or cloaths of 
any perſon or perſons, which is in like man- 
ner made a felony, though within the benefit 
of clergy b. If the legiſlature had not given 
repeated and deliberate proofs of a different 


ſentiment, the puniſhment of death would 


ſeem by no means applicable to delinquen- 
cies which are merely in the nature of civil 


 treſpaſles, 


The ſecond Stat. made in the 12th year of 
Q Ann. c. 18, is leſs liable to exception. 


* pint, 9 es, I. e. 22. 

» 6 Geo. I. c. 23. which is intituled, <« An act for the 
further preventing robbery, burglary, and other felonies, 
and for the more effectual tranſportation of felons.” I be 
clauſe relative to cloaths ; is ta be found in a laſt ſection. 


All 


— 37 
1 = 
1 
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All perſons making any hole in any veſſel in 
diſtreſs or ſtealing any pump af ſuch veſſel, or 
who ſhall. wilfully do any thing tending to 
the immediate; loſs; or deſtruction of ſuch 
veſſel, are thereby declared to be guilty. of 
N Wachen: Ae of eee 


1 


| 111 N 


0 H A P. XXIIL 
& Crimes of pi nne, 


A VE R v wanton, cauſeleſs, or un⸗ 
5 neceſſary act of authority exerted 
by the legiſlature over the people, is tyran- 
| 19 5 and unjuſtifiable ; ; for every member 
.of the ſtate is of right entitled to the 
55 gheſt poſſible degree of liberty, which is 
— — with the ſafety and well- being of 
that ſtate e. 


With this obſervation I proceed to in- 
ſtances from which this part of my ſubject 
will receive its eaſieſt and beſt illuſtration. | 

© Mens et animus, et conſilium, et . civitatis poſita 
eft in legibus. Hoc fundamentum ęſi libertatis qua fruimur, 
hic fons aquitatis. Legum denique idcirco omnes fervi ſumus, 


at lileri eſſe Pain: imus, Cic. Orat. pro Cłuent. 1 
11 
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In the year of Rome 671, L. Flaccus, 


being choſen Interrex, Jecdaved Sylla phi 
petual Dictator, ' ratified! whatever he had 
done or ſhould do by a ſpecial law, and em- 
powered him to put any citizen to death, 
without accuſation, hearing, or trial. On 
this law Cicero made the following com- 
ment, Omnium legum iniquiſſimam, diſſimilli- 
mamque legis, eam eſſe arbitror : veruntamen 
habet excuſationem, non enim videtur hominis 


lex . fed Kren N NSN 


When 8 celebrated his triumph over 
Spain, he commanded the whole Roman peo- 
ple to rejoice upon pain of Death ; << Sacris ef 
epulis dent omnes hanc diem; qui ſecus far 


inter proſeriptos eſto.” This orothamation muſt 


be conſidered in the nature of a temporary 
Law, and, as ſuch, was both aug der 


tyrannical. 


The Decemvirs authorized creditors to 
cut in pieces the bodies of their inſolvent 
debtors. One would wiſh to perſuade one's 
ſelf, for the credit of — that this was 


n « De Leg. Agrar, 1 5; G2. 


only 
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The -Empetors, - Arcadius and Honorius, 
Larbeit) upon pain of death all applications in 
favour of the guilty. They little conſidered, 
how unworthily the hand of Power is em- 
— in cloſing yes. < 4 coar gu ang 


5 | 
1 on 


1 Man was MALL uind at 6 AREA 
for having killed a ſparrow, which, to d 
the purſuit of a Hawk, had taken ſhelter in 
bis boſom: And the Areopagites put a Boy 


to. death, for having picked out the Eyes of 


a little bird. The former caſe was thought a 
proof of a mind incorrigibly depraved; in the 
latter, non videntur aliud judicdſſe, quam id 


flanum efſe periculoſſſimæ mentis, et multis malo 
future, fi adoleviſſet f.;”* or, in the words of a 
more elegant writers, zl nes "agit Point 2 
dune condamnation pour crime, mais d'un juge- 


Tab. III. I. vi. © If the debtor be inſolvent to ſeveral 
creditors, let his body be cut in pieces on the third-market- 
day. It may be cut into more or fewer pieces with im- 
punity: Or, if his creditors conſent to it, bat him be ſold 
10 foreigners beyond the' Tiber. 5 | 

Quinctil. Inſt. I. v. c. 9. : 

L Eqprit des Loix, 1, v. c. 19. 


ment 
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ment de meurs dant une republigue fandee: ſur les 
meurs.” Such might be the motive; but ſuch 
motives are not of that urgent neceſſity, which 
can authorize-a legiſlature to place the life of 
2 man in competition with that of an infigni- 
ficant bird. It muſt be confeſſed indeed, that, 
by the laws of England, the malicious kill 
ing or wounding of any cattle is at this day 
capitally puniſhedb; but ſeverities ſo pres 
poſterous confound every idea of proportion 
between the enormity of crimes, and eder 
tent of their puniſhments. il ot 


ot = a ; FOE at Vesiesg that thoſe, who 
carry fire- arms about their perfons, ſhalt 
ſuffer deathi, This law is founded in ap- 
parent utility; nevertheleſs it is contrary to 
the nature of things, to make the bare poſ- 
ſeſſion of the means of miſchief equally penal 
with the moſt criminal uſe of thoſe means. 
I have before obſerved, that it is high- treaſon 
by the law of England to have in 3 


"0 Geo. I. c. 22. 

i Charondas lege cavit, ut f quis conciones cum ferro 5 in- 
traſet, continuo interficeretur. Interjecto deinde tempore, gladio 
accinctus, ex rure domum repetens, ſubito indilid concione, 
ſicut erat in eam proceſſit : ab eoque qui proxime confliterat,, 
ſolute a ſe legis ſue monitus. “ Idem ego illam inguit Jan 
ciam,” ac. flrifto confeſtim Fs ſeipſum e Valer. 
Max. vi. 5. Diod. Sic. xii. 1 


an 
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an inſtrument, or other tool, not of com- 
mom uſe in EN moſes: gh „rer n, for 


coin « 8 49 
ing. : * 1 Fl 1 4 ” 1 3 5 4 Y 1 1 3 18 bf 
. f £ | 4 A 4 I > 6+ 
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Fleta mentions an ancient Enpliſh law, 


which commanded every perſon contracting 


marriage with a Jew to be burnt alive. The 
blood of a Chriſtian family was ſuppoſed to be 
contaminated perhaps by ſuch a contract 4 
but it would be difficult to prove, that any 
human Tribunal had a right to inſiſt on fo 8 


a e Hh 


-i "ih Ky of ths! Viſigoths | compelled the 
Jews to eat every thing dreſſed with pork, 
but would not permit them to taſte the pork 
itſelf. In this we trace all the wanton cruelty 
of deſpotic enthuſiaſm, 


3 In the Chapter ce of 93 relative 1 to Religion,” J 
ought not to have omitted Sir Edw. Coke's argument for 
the uſe of fire in caſes. of hereſy, 3 Inſt. 43. As he, 
that is a Leper of his body, is to be removed from the 
ſociety of men, leſt he ſhould infe& them, by the King's 
writ de leproſo amovends : fo he, that hath 9 anime, 
that is to be convicted of Hereſie, ſhall be cut off, leſt 
he ſhould * others, by the * s writ de haretico | 


 combure 


I. xii, tit. ii. 8 16. 


8 2. The 
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2. The purſuit of this ſubject might be 
Atnnifing; ; but T return to the laws of Eng- 
land now in force, ſome of which I fall 


mention without any W 


drr 7 5 : c 3 
6 | 1 


aa vey tl ſhall forfeie his" wh and 
Auel lands and tenements, to the King, 
and ſhall be impriſoned during life, who ſhall 
be convicted of having ated as a broker, or 
20 in any uſurious contract, where more 
than ten per cent. was taken ; or, who 
ſhall obtain a patent for the monopoly of 
gun-powder®; or who, being a counſellor, or 
other officer in the courts, ſhall practiſe with- 
out having taken the new oaths of allegiance 


and ſupremacy, and without nn the 


. againſt e . 


All perſons ſhall be ities of 1 wt 
that aſſemble armed to the number of three, 
for the purpoſes of ſmuggling®; or, who 
ſhall ſerve a foreign ſtate without raking the 
oath. of allegiance; or, who ſhall bring in- 
to the realm Gally-halfpence”; ; or who ſhall 


®34 Flix 6. 10 | 
» 16 Car. I. c.-21. and 1 Jac. II. c. 8 | 

. and 8 W. HI. c. 24. ? 9 Geo. II. c. 35. 19 
ae. I c. 4. I IG, - 3 H. V. e. 
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tranſport wool out of England; or wfio, . 


vei ing wateritien; ſhall take a greater num- 


ber of paſſengers than are _— * any be 
dr. owned, | | 


1 


1 18 felony without bedefit of clergy; to 
remain one month in the realm, being an 


1 Egyptian or to be found in the fellowſhip 


of Egyptians; and Sir M. Hale takes notice, 
that thirteen perſons were executed for this 
offence in one aſſe at Bury. It is e qually 
capital, if any perſon ſhall wilfully break any 


tools uſed in the woollen manufacture, not 


having the conſent of the owner j or ſhall 
maliciouſly cut in pieces or deſtroy any manu- 
facture of linen cloth or yarn, either When 
expoſed to bleach, or dry v; or ſhall wander, 
being a mariner, without the teſtimonial of 
juſtices *, or ſhall knowingly receive, relieve, 
or maintain, Prieſts' or Jeſuits? ; or ſhall; 
during the term of tranſportation in the 


* 10, Gow, Il. c. 37. 89. 

In this caſe the criminality is founded on the hypo- 
theſis of a caſual event; in like manner it hath been ad- 
judged treaſon to break a priſon, i i any perſon be in durance 
under an accuſation of treaſon, though the priſon-breaker 
did not know that ſuch perſon was impriſoned for any 
ſuch offence. Hale's Hiſt; P. C. vol. i. 141. 

12 Geo. I. c. 34. ' * 4 Gro. III. e. 37. & 16. 

* 39 Eliz. c. 13. 8 4s 7 2) Eliz. c. 2:4 4. 
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of the F rench or Spaniſh | dominions*; "Or 


| ſhall be found in diſguiſe in the act of baffing 


with prohibited or uncuſtomed goods; or 


ſhall forcibly hinder, obſtruct, aſſault, op- 


pole, or reliſt, any of the officers of the 


cuſtoms, or excite, 11 in the ſeizure of any ſuch 


goods *. 3 


Tt would. be caſy to collect conſiderable 


additions to this diſmal catalogue; but the 


inſtances already given form a ſuffleient foun= 
dation for the following remark, | 


3 3. Poſitive laws are thoſe, which do not 
flow from the general obligations of morality, 
and the general condition of human nature 
but have their reaſon and utility, in reference 


to the temporary advantage of that particular 


community for which they are enacted. 
Every law therefore, which comes under 
this deſcription, ought to have a limited 


duration; and ſhould not be ſuffered to re- 


main a burthen upon the people, when the 
grievance, for which it was framed, hath 
ceaſed, and is n. 


* 20 Geo. II. c. 46. Fi. 19 Geo. II. c. 34. 
X The 
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Britiſh colonies, voluntarily go into any part | 


openings 
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6 PRINCIPLES: 


he accumulztion of ſanguinary law! is 
the worft diſtemper of aà State. Let it not 
be ſuppoſed, that the extirpation of mankind 
is the chief object of legiſſation. Nous !; ifons. 
de quelques empereurs de Maroc, qui uniquement, 
Pour faire parade de leur adreſſe, enlevent di un 


feul coup de ſabre, en ſe remettant en Hallau le 
* . N tt. 
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& 1. IN the courſe of this | inquiry, I have 

attempted to ſtate the original con- 
tract of ſociety, the inſtitution of penal re- 
ſtrictions, and the different effects of differ- 
ent penalties upon the ſentiments of man- 
kind: the nature alſo of criminality, the 
ſeveral ſpecies of crimes, and the particular 
degree of correction, to which, morally and 
politically, each crime ought to be ſubjected, 
have in their turn been conſidered. 


— 
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But theſe are the ground works only of 


the ſyſtem of government; the promulgas, 


tion and execution of Pena aa are Ab! 
Wes hs, 

vHets Ons we. Aber new matter PR exa- 
mination; too multi farious indeed, and too 


important, to be brought within the compaſs 


of the preſent deſign. I ſhall confine my at- 
tention therefore to the outlines only of this 
part of my ſubject; fill anxious to eſtabliſh 
the rights of humanity upon the principles of 
reaſon and benevolence; principles, applicable 
only to the legiſlation of thoſe happy commu- 
nities, where the good of all is the great ob- 
ject of all; and which bear no reference, ei- 
ther to that unnatural mode of government, 
which is known by the name of Deſpotiſm; 


or to thoſe abuſed Ariſtocracies, which ſeek 


the gratification of a few in the deſolation of 
many. Paſſive obedience hath no principles. 
Man is not created to ſubmit to the arbitrary 
caprice of creatures like himſelf: . It is ne- 
«« ceſſary to make a bad ſubject, in order to 
form a good flaye*.” 


þ L'Eſprit des Loix. 
55 §2. On 
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3s PRTNCTPLEIS 


e On the promulgation of every new 
f, it ſhould not eſcupe the attention of the 
[awgiver, that public virtue ig he lobe ＋ 'the 
la 7. For the love of the laws is followed 
by the love of our country, and is conſe- 
quently productive both of rectitude of con- 
duct, and purity of morals. Public virtue, 
chüs defined, is the true end of government; 
but harſh and ſangumary laws have a ten- 
dency to check the attainment of this end; 
for they cannot be executed without raifing 
the indignation of the ſufferer, and the ab- 
borrence of his fellow- citizens. Vague and 
uſeleſs laws have the ſame evil tendency ; : 
for it way with truth be affirmed, that pub- 
lic virtue bears a proportion to political free- 
dom; and that political freedom decreaſes 
in proportion to the uncertainty and multi- 
phcity * of penal laws. 


Nee ver + ſolum, ut obtemperent 1 1 obediantque 
magi/tratibus, ſed etiam ut eos colant dil gantgue, pra ſcribi- 
you ut Charondas i in fats facit legibus. Cic. de  Legibus 

III. C. 2. 

The ignorance of the people alſo diminiſhes i in pro- 
portion to the increaſed freedom of the government. 

And therefore it rarely happens, chat very flourifh- 
ing States retain a great degree of liberty; for the laws 
neceſſarily hear a relation, not only to the principle and 
nature of the conſtitution, but to the A extent, 


and — of the country. 
„ u 


OF PEN AL. LAW. 


„8 3. It is eſſential to political 1 
and conſequently to public virtue, that no 

man be compellable to do any thing, to 
which the laws of ſociety do not compel 
bim; or to abſtain from any thing which 
the laws have not prohibited. Hence reſults 
a general right to do with impunity any ac- 
tion, not prohibited by antecedent law; for 
every, penalty muſt in its nature commence 


in futuro:  Moneat 25 e Fri 


feriat. 


When oo Ducheſs of Norfolk was at- 
tainted by the parliament *, | for having 
| known and concealed the vicious life of Ca- 


tharine Howard before her marriage; ſhe was 


attainted for a concealment, which, without 
the ſpirit of vaticination, ſhe could not know 
to be criminal. Her conduct had been in 
itſelf innocent; her guilt was then firſt 
created by the legiſlature; and ſhe was in 
fact puniſhed for having eyes, ears, and a 


grand-daughter. Retroſpective laws are gene- 
ray unjuſt. 


$4. It is ui eſſential to political freedom, 
that the mandates and prohibition: of law be 


Stat. 33 H. VIII. c. 21. „ 
a3 nat 
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dt extend to any action, not immoral in 
its nature, nor prejudicial to the well-being 


of lociety iu in its ee | 
63 FT p! + j T 


When 55 Ruffians' reſented the attempt 


of the Czar Peter to cut off their beards, 


their reſentment did not ariſe from a be- 


lief, that Liberty conſiſts in the privilege of 
being exempted from the raſor; but they mif- 
conceived the attempt to be founded in the 

"mere wantonneſs of power; and their redſon, 

| uncultivated as it was, informed them, that, 
in matters of indifference, unreſtraitied He- 


dom is one of the ne Peipilege pr 
mankind. 6 


When by Stat. Jac. I. it was made aan 


6 any perſon infected with the plague, to 
22 abroad or converſe with company; it was 
impoſſible to object to a ſeverity, which, 
though fatal to individuals, was eftential to 
the general ſafety of the people. But when 


in the cighteenth century it is made a capital 


crime to cut down a cherry-tree in an orchard, 
the thinking part of mankind muſt liſten to 


ſuch a law with irreverence and horror: for 
they know that the evil to be prevented is 


by 


O FP E N A L L.A. W. BL I 


by no means Adee to the ener of R 
Preventive. 61 Iioibufs ig on int 


SY 1 0 


Under this head it may be BE ELD in 
laws very ſevere in their nature, but originally 
not, inconſiſtent with ſound policy, are ſome- 

| times ſuffered to retain their force, long after 5 

heir ſubject- matter hath ceaſed to be of any 

conſequence to the intereſts of ſociety. Such, 

Tor inſtance, is that ſtatutes, under which i it 

ä is at this day a capital offence, to give corn, 
cattle, or other conſideration, to the Scots for 
protection. It would be eaſy to produce many 
other inſtances equally exceptionable. And 0 
this is the neceſſary conſequence of having 9 
given an unlimited exiſtencè to laws made = 
for the correction of preſent. evils. In the 
promulgation of ſuch laws it ſhould be ob- 

ſerved, that they are founded in the momen- 
tary exigencies of ſociety, and reſemble that 
neceſſity, which, in caſes of extreme famine, 
obliges men to eat each other. They ceaſe to 
eat men, in ſuch caſes, As ſoon as bread ean 
be obtained b. 


. * Stat. 43 Eliz. c. 13. 
1 =o 1 F rench Ry ON how M. 3 F 
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2 5. It is farther eſſential to political free - 

ade that the laws be clearly obvious to 
dom mon underſtandings, agg? _— 11 8 
20 195 elbe people, | oY racy 3 


4 


Ancſĩently che laws were compoſed in 


verſe, which were frequently ſung in public}, 


that men might remember them, The laws 
of the twelve tables were ſo well known, 


3 1 in the time of Cicero, children learnt 


them by heart in the firſt rudiments of their 
education ł. k. At Athens the laws were writ- 


Men upon tables in large characters, and hung 
uß in public places on the walls. The in- 


vention of printing, and the eaſy circulation 


of printed papers, have made theſe precau. 
tions unneceflary in our times; but, in Eng- 
land, the effectual promulgation of the laws 
is much retarded by the manner in which 
ey” are formed. It was well obſerved by Lord 


1 Ariſtor, Probl. "= & Horat. Ars Pot. 395+: 
& Fuit hæc ſapientia quondam 
Publica privatis ſecernere, ſacra profanis z 
Concubitu prohibere vago; dare jura maritis 3 
| Oppida moliri ; leges inciderg ligne, 
Sic hauor et nam n divinis vatibus, atque 
C:irminibus vent.” . * 
k « iſcebamus enim pueri duodecim tabulas, ut carmen 
aucli dum; quas am nemo diſcit.“ De Leg. ii. 23. 


Bacon, 


2334 


* 
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5 Bacon, that the mandatory clauſe ought always 
to be placed at the beginning of the ſtatute 
yet thoſe tedious preambles, which ſeem to 


have been derived from the ancient method 


of paſling laws by petition, are ſtill retained, 


though frequently ill-conneted with the 


ſubſequent parts of the law, to which they 


are prefixed, When the laws are imperfectly 
known, they are feared, not loved. For, 
when the people firſt learn the law by fatal 


or other cattle,” 


experience, they feel as if the Judge was in 
effect the Legiflator; and as if life and li- 
berty were ſubjected to arbitrary controul : 


the idea of inſecurity is ſpread through the 


whole ſociety; and the ſenſe of ſafety, in 


which political freedom is founded, ceaſes to 
exiſt. Upon the ſame principle, the ſame 


will be the conſequences, where the law is 
imperfectly and indefinitely expreſſed. The 


ſtile therefore ſhould be clear, and as conciſe 
as is conſiſtent with clearneſs ; general terms 
alſo ſhould be particularly avoided, as liable 


to become the inſtruments of oppreſſion. Un- 


der the act 14 Geo. II. c. 6. ſtealing ſheep, 
* was made felony without 


benefit of clergy ; but theſe general words, 
| 6c or 


zu P R 1 N. LI ES 


8 cattle; being conſidered as too 
vngut to create a capital offence, the act was 

properly” e to Extend Hwy to Ps : 
oc VO 10 

8 6. 155 ch 3 Grid, that the dread a 
| 150 operates more forcibly on the mind, than 
the expectation of good!; and 7herefore, that 
the ſanction of laws muſt conſiſt rather in pe- 
nalties, than rewards n. But it may be of- 
tered, perhaps, as a more obvious reaſon for the 
eſtabliſhment of penalties, that obedience to 
the law is a matter of duty, demandable from 
the ſubject, aud unneceſſary to be purchaſed | 
by the allurements of gifts and privileges. 
Be this as it may, every law muſt have both 
a directory and compulſory part *, and with- 
out the latter will be imperfect ©. The way - 
ward; minds of the people muſt be deterred 
from diſobedience by the frightful n of 
pain and _— 


* 
1 9 


Locke on Human Underſtanding, B. ii. c. 21. 

= Pufendorff, B. i. c. 6. 84. 

A Which other writers, expreſs by the word & windi= 

catory. | 
ole Inter leges guogue illa imper feta 72 War, in gud 

nulla deviantibus pœna Fanart Macrob. I. ii. c. 17. 


. - 2 


” 


OF PENAL LAW. 315 


lt is unſafe to leave the meaſure of corporal 
puniihment indefinite; but when ſhame only 
is the penalty, a greater latitude of expreſſion 
is admiſſible. If the penal ſyſtem were good, 
ſhame would be the certain conſequence of 
diſobedience to law. The Valerian law was 


revived in the year of Rome 453, and was 


expreſſed in ſtronger terms than before: 
Siguis autem adverſus ea feciſſet, mul ultra, 
guam improbe factum, adjecit: id (qui tum pur 
dor hominum an ) viſum, credo, vinculum ſatis 
validum legis s. Diodorus Siculus 1 pretends 
to have preſerved certain laws of Zaleucus, in 

which the puniſhment of infamy 4s ene 
in a manner oo more indeoiſive. + 


Let not a free woman, unleſs ſhe be drunk, 


„ be attended by more than one ſervant. 
„Let her not go forth from the city in the 
« night, unleſs when ſhe goes to profiitute her- 
« ſelf to her Gallant. Let her not wear rich 
« ornaments, or garments interwoven with 
s gold, unleſs ſhe be a courteſan. 


» Liv. Hiſt. I. x. c. 9. 
4 Died, Sic. |, x1, c. 20, 
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The hiſtorian cites other laws of the ſame 
kind; and obſerves, that they were attended 
by i of 4 beneficial effects. 3 


It would be eaſy to purſue this ſubje&.t 
very conſiderable length. I thall concluc 
however 1 in the words of Lord 19 : 

'& £4. "TM cenſeri poſſe 5 que fit ee 
„ certa,  pracepto Juſta, executione contmoda, 
4 eum forms politic congrud, | ef Sener 17 
40 ruten in . ſabditis. 107 galt 


$ "oF 1 1 


Os Yap EExzaflo, 1505 airgypay WW eurer, 
ry." mc iv Tos wohin vor. Ib. 
De Augm. Scient. L vill. c. 3. 
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. 0 L ON is 1 to have ſaid, 

5 that he had accompliſhed his ſyſ- 
tem of laws, by coupling juſtice together 
with ſtrength * ; by which he meant to imply, 
that the legiſlative power would be of little 


avail without the aſſociated and effectual ex- 


ertion of the executive. This idea may be 
extended; and one may aſſert, without the 
1mputation either of cruelty or preſumption, 
that the ſtrict execution of every unrepealed law 
ig the part both of wiſdom and of mercy. 


It had better be ſaid, « herguum durum g, 


&« ſed lex ita ſcripta eft ;” than ex ita ſerip- 
„ 7a eft, ſed non valebit.“ Cruel laws are 
ſuffered to exiſt, becauſe they are rarely en- 
forced: for the ſame reaſon they are diſre- 
garded wy the props; and laws more cruel 


t Ol Bur TE, x Airy owxgtboxs Plutarch. Vit. 
Solonis. £5 
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ate made; becauſe thoſe already exiſting are 
found ineffectual u. Thus it is, that errors 
of the moſt fatal tendency are accumulated 
through” many centuries; a truth, of which 
the condutt of criminal proſecutions: in this 
country is a ſtriking example. The Engliſn 
courts of judicature have long been eminent 
for the extraordinary wiſdom and probity of 
the Judges. Benevolence hath | a natural 
prevalence in ſuch characters; but'benevo- 
lence ceaſes to be a virtue, when it induces 
them to forget that they are not authorized 
to interpret the penal laws; and that they are 
entruſted with the execution of them by a 
Legiſlature actually exiſting, and alone com- 
petent to ſuch interpretation: - . 


If Larceny, when amounting in common 
apprehenſion to the value of twelve- pence, 


A ſtate fo circumſtanced may be deſcribed in the 
words of Tacitus, . Antehac flagitiis laborafſe, nunc legibus,” 
ini. „ . 5 
» This idea is very ftrongly inculcated in Diod. Sic. 
1. xii. c. 16. © Charondas illos, qui in criminalibus judi- 
ciis legis conſilium non verba ſpectant, compeſcuit; ne 
cavillationibus auctoritatem legum labefactarent. Nam 
legum latori cedere honeſtum, argutias vero alicujus civis 
prævalere omnino abſurdum, exiſtimabat. A legis igitur 
Præſcripto, licet male admodum ſcripta eſſet, ut nulla modo 
diſcederetur, vetuit. corrigendi autem poteſtatem fecit, ſi qud 
correctione indigeret.” | 


3 | had 
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had. regularly received the judgement ofdeath 
according to law, a law fo abſurd would not: 
now exiſt; and Pilfering, deſtined to a more 
adequate, but certain correction, would no- 
longer be encouraged by the confidence of 
impunity. Many inſtances of a ſumilar kind 
Bae. occurred in the courſe of this e 
i « In England, ſays Montefquieu*, the Jus 
% rors determine, whether the perſon accu- 
«fed be guilty of the crime ſubmitted to 
* their inquiry; if he be declared guilty, 
<« the Judge pronounces the puniſhment in- 
or flicted by the law on that particular of-. 
«c fence ; and for this purpoſe, it 1s only ne- 
« ceſſary for him to open his eyes.“ Thie 
learned writer was only acquainted with the 
oy of gy law. 1 7 


* 
K 


8. 2. But let not theſe obſervations: on as 
danger of impunity be miſapplied; they re- 
late merely to the ſtrict conduct of Tribunals 
in the courſe of proſecution and conviftion; 
to that fixed, invariable adminſſtration of Juſ- 
tice, which is beſt calculated to make the 
Nen ſyſtem reſpectable. God forbid, chat E 


S « LEfrit des Loix, 1 vi. . 3. 8 
ſhould 
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which, © => 8 ta [exerted paricyass E 


the beſt attribute. of. heaven! I Pie it ſeems, 


* & „ 4+ 4 


dency . to familiarize the minds 156 5 princes 16 
the exertion. of this prerogative; and conſe- 
quently to lead them in many caſes. to the 
abuſe of it. When ſuch, inſtances. happen, | 
the rightful ſecurity of the people becomes a 
ſacrifice to the ſovereign. It hath been well 
ſaid, that Clemency i is a virtue which ought. 
60 rather to reſide in the code of laws, than 
in the priyate- judgement. of. any indivi- 
« -duat:” Vet we muſt allow, that, even in 
the mildeſt fyſtems of which human focie- 
ties are capable, there will ſtill exiſt a ne- 
ceflity of this. diſcretionary. power, founded 
in the hich circumſtances of * 
viction. ; wt. 8 IE 2 £2 ? 
* 3. 7 be ne” , Alles fin in 
punita. But let not- this - conſideration * 
tultered to induce a: eker "Zeal „eicher 
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in judges or proſecutors, to puniſh the perſon 


> 


accuſed, becauſe a crime hath been com- 


matted. If the proof be doubtful, let the 


wretch be left, if guilty, to be his own pu- 


niſher let him be left to the cenſure of that 
internal tribunal, whoſe judgement is in- 
capable of corruption, and whoſe terrors 
cannot be evaded by cunning, or colluſion. 


It is a political truth, that, <vhen the laws 
are good, thoſe, who deſerve pun;/hment, rarely 
n aro of” en, 


« Cur tamen hos 10 
Eraſiſſe putes, quos diri conſcia facti ? | 
Mens habet attonitos, et ſurdo verbere cædit, 
Occultum quatiente animo tortore flagellum ? 
Pœna autem vehemens, ac multo fzevior illis,- 


Quas aut Cæditius gravis invenit, aut — 
Nocte d um 3 in becere n * \ 


y The fame idea i is tals as reſſed by uy own Ly 


who ſeems to have poſſeſſed the « fingalar power of turm̃ 
his genius to S ery train of en er zhich che — 
. be capable : 1 
"ce Treble, Rau wiewh”. 

That haſtWithin thee undivalged-crimes, © 
Unwhipt of juſtice : hide thee,, thou blood p fog hand; - 
Thou perjur'd, and thou fitnutarman.of 

That art inceſtuous: Caitiffy w pieces a 
That under covert and convenient. ſeeming . 

Haſt praftis'd on man lite. 5 
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84. „The firſt lep towards the 88 


6f 0 Fenders: 1s. their formal accufation.. In 


all governments, which have any mixture 
| of political, freedom, this accuſation ſhould; 
as in England , be public. Private informers, 
are the proper inſtruments only of deſpotic 
governments. Every idea of liberty and {e-, 
curity is loſt; when the ends of juſtice are 
ſuffered. to be ſought by, ſuch, means. It is 
the part of wiſe and moderate Legiſlators, 
anxiouſly to preclude | d every, poffible chu 
to falſe accuſation and Mi W 


| 1 * 8 5 
a Win, "3% g > 44,5 - ©% 0 89 4 : y In, 


The firſt ae asbl the Magiltrate are ge- 
nerally taken in the face of the country; and the find 
ing of the indiQunent; by the burn. is ſtriculy in the nature 
of a public accuſation; for the names of the Witneſſes 
ate indorſed on the Record, and ſo delivered into the Court, 
that they may be publicly examined, and confronted with: 
the priſoner in the courſe of the trial. 

Ard-hore 1. ſhall digreſs in ſome meaſure from iy ſub- 
ject, to obſerve, that, though the accuſation · tranſmit- 
ted. to. the Coun. | is afterwards; to be ſolemnly tried and 
determined; yet grand jurors ſhould remember always, 
that it is their duty to conſider: fully the weight and cre- 
dibility of the evidence laid before them; and. that they 
are not authorized to'expoſe. a fellow citizen to the ſhame, 
expence, and danger of a public trial, en the vague 
ſugg geſtion. of a mere probability. Js 
Let it may be doubted,. whether a wiſe and: good 
writer did not uſe a very exceptionahle, and dangerous 
latitude of expreſſion, when he ſaid that the. falſe ac- 
cuſer onght to ſuffer the fame puniſhment to which the 

x EN perſon 
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I 3. In the proceſs ſubſequent to the firſt 
accuſation, ſome delays are beneficial ; (when 
Beccaria ſaid otherwiſe, he conſulted his own 
heart, and forgot the imperfections of man- 
kind) they are beneficial, becauſe a certain 
interval is neceſſary between the crime al- 
ledged and the trial, that popular prejudices 
may ſubſide into ſound reaſon; that judges 
may not be heated by tlie recent recollection 
of the fact; and that proſecutors may rather 
ſcek the ends of Juſtice, than the gratification 
ok revenge. The enormity of the crit in 
queſtion ſhould be the meaſure of this inter- 
val. When the fact charged is very atrocious 
in its nature, a proportionable delay is requi- 
ſite; not only, that the firſt paſſion of the 
people againſt the offence may evaporate; but 
that a ſufficient time may be given for the 
preparation of proof on the part of the Public, 
and juſtification on the part of the Accuſed, 
Reaſon and the rights of humanity demand, 
that the ſtrength and ſtrictneſs of proof be 
increaſed. in proportion”: to the —— of 


2 NY * 


W 0 would. have. been e in en of con- 
viction. © Ognt governo, e republicano, e monarchico, 
deve al calumniatore dare la pena, che toctherebbe all 
accuſato. Dei Delitti, e delle Pene, & 16. 

An aſſertion, which, if reduced to practice, would prove 
2 fatal check to all criminal proſecutions ! 
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linquencies are leſs ace be in thel na- 
Lature rand leſs important in their conſequences 
->Þ6th; tothe Public. aud the Porty; they are 
bothe$efore Proper for a more immediate diſ- 
553:C0{hons! But in neither Laß ſhould the in- 
_ «viterwalibe ſo great. as to e that "prottipti- 
dude of puniſhment, w. 1 Hie 8 le uifite. to 
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But how far it may be proper to allow æ 
longer interval, when à capital judgement 
is the conſequence of conviction, is a queſ- 
tion, on which it is difficult to reconcile 
the language of political utility with that 
of religion. The immediate execution of 
the criminal may poſſibly give a more ſa- 
lutary ſhock to the ſentiments of his fellow- 
citizens; than the ſame horrid ſpectacle can 
produce, when the cireumſtances of the 
crime are in ſome degree faded on the memory, 
and when compaſſion hath taken the place 
of indignation. Vet what are the feelings 
of a ſerious mind at che en of a la 
ereature Bus; cut o th e 


c With all his crimes broad TRE) as ; fluſh. as a 3 
E And, how his audit ſtands, who knows, ſave heaven 
gut in our Eircumiiance, and courſe of * 
6 is * with him ©,” 5 5 
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S 7. There are certain paltible clntingen- 
cies relative to the criminal, Which ſhould 
in all governments be admitted as good rea- 
ſous in ſtay of execution. Of this kind is 
the 228 of inſanity 3 in regard to which, 


by Shakeſpeare, Hamlet. 
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he benevolence; of the Engliſh-/ law hath 
been already mentioned. The plea of preg- 
naney is entitled to à fimilar indulgence, 
"#hough net admitted to operate ſo abſo- 
lutaly in our law, as in dhe law of Egypt *; 
ang of ancient Roma. If a woman (ay 
_ the writers on the Engliſh, law J hath-once 
had the benefit! of this reprieve; and been 
| delivered and afterward become pregnant 
again, ſhe ſhall not be entitled to the be- 
net os; a further reſpite for this eauſe. 
„Such is the dochtine of our law, and uſe 
Hhath taught us to read it; with tranquillity 
ang, indiffereneg; though in tynth no», reaſon 
can be given as to the ſirſt reprieye, which 
Will not apply equally | to the ſecond: us - 


| . 8, The reaſons for this dae are + clay and fully | 
1 ſtated 3 in Diod. Sicul. 1, i. 8. 77. riß 
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f « And when a woman commits high-treaſon, and is 
quick with child, ſhe cannot upon her arraignment plead it, 
but ſhemuſtcitherplead e Not Guilty,” or confeſs the charge. | 
She cannot alledge it in arreſt of jr dgement, but judgement 
Mall be given againſt her; and if it be found by an in- 
queſt of matrons, ' that ſhe is quick with child, (for prive- 
ment enceint will not ſerve) it ſhall arreft and reſpite exe- 
cut ion till the be delivered; but ſhe ſhall haue the benefit of 
that but once, though ſhe be again quick with child.” Co. | 
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91180 8 8. By the lawys of the Romans che 
_oRgceotioler was forbidden, not only to ap- 
"pear in the Forum, but even to have any 
habitation in the City; and this was en- 
ed, that the: minds of thie people might 
not be familiarized to the Idea of capital 
;>pexigribaſe, Upon the ſame principle, it Was 
nt! unuſual to put the Malefactor to death 
in a ſecret dungeon, which was called Tul- 
Lamm. It ſeems more advifable however, 
on many accounts, that the puniſhment, 'of 
death ſhould in every inſtance be publicly 
inflicted; and it is a certain proof of | fome 
defect in tlie mode of infliction, When it 
Ceaſes to be conſidered as tlie moſt ſolemn 
and affecting ſcene — can be Exhibited. * 


' 27G Carnifickih non 8680 durch fed etiam cœlo 8 ac 


e cenſoriæ leges, atque urbis domicilio carere vo- 
inerunt.“ Cic. Orat. pro Rab. c. 5. 2 8 
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＋ cannot — 2257 tte notice of my 
readers, that the ideas, which, in the 
8 of this inquiry I have e lea rel to 
eſtabliſh as principles of penal law, have not 

been ſtated: as abſtract propoſitions ; ; but rather 
as argumentatiye inferences, inter woven 
with, and to be collected from, obſerva- 
tiqus on the penal ſyſtems of different go- 
veruments. My attention bath at the ſame 
time been moſt particularly turne tothe 
Engliſh. code of laws; and many melancholy 
inſtances have concurred to ſhew that the 
reformation. of that. code is become an im- 
portant and almoſt. neceflaty work, T know, 
that many will conceive” fuch-a reformation 
to be impracticable; 1 know, that the minds 
of ſome will ſtartle at the idea of innovg- 
tions; I kyow, that others will ſhrink from 
the ſuppoſed difficulty —Yetl: 1 am n convinced, 
3 * that 
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ing 1 the execution © HOST) or the 

on option e 5 del f plan; to tlisſe whirtie' ynder;the-more 
Finmediats: 2 both of intereſt and quty. 

0¹ eee on Ys Ancient Statutes Was cer- 

1c 705 ell founded 18 ſiggeſting ng that 4 reforttiation of 

8 Tügliſt Law tan never he effectually carried on, with- 


ocbut the affiſtance of. able. Lawyers, not members of the 
81 aſlature,:.. With ſuch affiſtan 55 it might Perhaps be 
ealy to frame ſeparate deelarato Aatutes relative to each 

0 elalsiof crimes, comprehending aſi the deſcriptions and de- 
01 es of each crime, with their proportionate puntfhinents. 
oy fuch declaratory: ſtarüte fhouk. cher attended by a 

-'5 Pipplementat Bill, repealing all, prior proviſions relative to 
_ $6 n of crimes in 2 ſtatute contained.” Tv ſeems 
uperfluoys to point dut the many collateral gaod effects, 


90 "Y e wit Nene en af ſerking .qhe end 
N _ 8 The re | veal of Particule ſtatütes, without: Much prepara- 
55 © | e * ht be found a: mere palliative) Ae ale 
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rbits claſs'vf meh, who ate diſtracted by the 
cares, heated hy the action, or diſſipated by 
the Pleaſures of the world, may be wiſhed; 
hüt is not to be expected: though nothing is 
more certain than that the ſubject of theſe 
onqulties deſer ves che attention of. every man 
amongſt us. For no fank, no elevation 
*H in life, no cou? how circumſpect ſoever, 
c Hüglt to induce any reaſonable: man to 
conclude, that the penal ſyſtem doth not, 
% nor poſſibly can concern him.“ A very 
flight reflection, on the rizcobvtied unfore- 
ſeen, events. Which a day may bring forth, 
will bo ſufficient: ta; thew that we are all 
Hable to the imputation of guilty -andeohſee 
quently all intereſted; mot. only in the protece'! 
tion of itnotehce, but in the aſſignment to 
every. particular offence, of the ſmalleſt 
puniſhment compatible with the ſafety of 
An 


Ik un ever Nat that many private 
members of the ſtate will regard the imperfec- 
trons of the laws with indifference till they 
experience their effects. What in ſuch men 
muft be atrributed to inability or neglect 
| Fioſter's Crown Law,, Pref, p. 3 
wo IF. © 1 only, 
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3 may in e pana deſerve Fi je 
pellation of a breach of truſt. Be this as 
it may; it highly concerns the ſafety of 
every individual, as well as the general 
morality and happineſs of the people, that 
the innocent be protected againſt unmerited 
ſeverities, and that the guilty be conducted 
with certainty to Hl ne 
to heit crimes. | 


"The Ende can be ins i Gay when 
the penal ſyſtem is good. Under ſuch a 
ſyſtem, they who offend againſt the Laws, 
and they only, have reaſon to fear: whilſt | 
_ thoſe happier members of ſociety, who de- 
ſerve; ſecurity, enjoy it in the full perfection 
to which the rectitude of their conduct hath” 
entitled them. 
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